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RURAL AFFAIRS, CLIMATE CHANGE AND ENVIRONMENT COMMITTEE 
 

AGENDA 
 

31st Meeting, 2014 (Session 4) 
 

Wednesday 3 December 2014 
 
The Committee will meet at 9.30 am in the David Livingstone Room (CR6). 
 
1. Declaration of interests: Michael Russell will be invited to declare any relevant 

interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

its consideration of its draft Budget 2015-16 report should be taken in private at 
future meetings. 

 
3. Subordinate legislation: The Committee will consider the following negative 

instrument- 
 

South Arran Marine Conservation (Amendment) Order 2014 
(SSI 2014/297). 

 
4. Subordinate legislation: The Committee will take evidence on the Public 

Water Supplies (Scotland) Regulations 2014 [draft] from— 
 

Aileen McLeod, Minister for Environment, Climate Change and Land 
Reform, and Sue Petch, Deputy Director, Drinking Water Quality Division, 
Scottish Government. 
 

5. Subordinate legislation: Aileen McLeod (Minister for Environment, Climate 
Change and Land Reform) to move—S4M-11703— 

 
That the Rural Affairs, Climate Change and Environment Committee 
recommends that the Public Water Supplies (Scotland) Regulations 2014 
[draft] be approved. 
 

6. Community Empowerment (Scotland) Bill: The Committee will take evidence 
on the Bill at Stage 1 from— 

 
Jon Hollingdale, Chief Executive, Community Woodlands Association; 
 
Simon Fraser, Solicitor, Anderson MacArthur; 
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Malcolm Combe, Lecturer in Law, School of Law, University of Aberdeen; 
 
Rory Dutton, Development Officer, Development Trusts Association 
Scotland; 
 
Sarah-Jane Laing, Director of Policy and Parliamentary Affairs, Scottish 
Land and Estates; 
 

and then from— 
 

Wendy Reid, Development Manager, Development Trusts Association 
Scotland; 
 
John Mundell, Chief Executive, Inverclyde Council; 
 
Dr Colleen Rowan, Membership and Policy Officer, Glasgow and West of 
Scotland Forum of Housing Associations; 
 
David Cruikshank, Executive Director, Lambhill Stables Development 
Trust; 
 
Susan Carr, Community Alliance Trust; 
 
Professor Alan Miller, Chair, Scottish Human Rights Commission. 
 

 
Lynn Tullis 

Clerk to the Rural Affairs, Climate Change and Environment Committee 
Room T3.40 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5240 
Email: racce.committee@scottish.parliament.uk 
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Subordinate legislation cover note for SSI 2014/297 

Title of Instrument: South Arran Marine Conservation (Amendment) 
Order 2014 (SSI 2014/297) 

Type of Instrument: Negative 

Laid Date: 7 November 2014 

Circulated to Members: 27 November 2014 

Meeting Date: 3 December 2014 

Minister to attend the meeting: No 

Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee:  No  

Reporting Deadline: 15 December 2014 

Procedure 

1. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 

2. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after the 
Delegated Powers and Law Reform Committee has reported on it. This means that, 
if questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered into or 
a Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendation on it. 

Recommendation 

3. The Committee is invited to consider any issues which it wishes to raise 
on this instrument. 

Purpose 

4. This Order amends the South Arran Marine Conservation Order 2014 (“the 
principal Order”). The principal Order designates a protected area within the South 
Arran Nature Conservation Marine Protected Area within which certain activities are 
prohibited and regulated.  
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5. This Order amends article 4 of the principal Order to provide that fishing with a 
rod and line, or with a handline, is not a prohibited activity within the protected area. 
A definition for a “handline” is inserted into article 2 of the principal Order. Article 5 of 
the principal Order provides that the Scottish Ministers may issue permits authorising 
certain specified activities which would, apart from such permit, be unlawful within 
the protected area. This Order amends article 5 of the principal Order to provide that 
the Scottish Ministers may issue permits authorising additional activities: the 
deployment and use of a creel or a parlour creel within the protected area. 

6. A copy of the Explanatory Note and the Policy Note are included with the 
papers. 

Delegated Powers and Law Reform Committee 

7. At its meeting on 18 November 2014, the Delegated Powers and Law Reform 
Committee agreed it did not need to draw the attention of the Parliament to any of 
the instruments on any grounds within its remit. 

POLICY NOTE 

The above instrument was made in exercise of the powers conferred by sections 
85(1)(a), (2) and (4)(b) and (c) and 92(1) of the Marine (Scotland) Act 2010. The 
instrument is subject to negative procedure.  

Policy Objectives  

The purpose of this instrument is to amend the South Arran Marine Conservation 
Order 2014 (SSI 2014 / 260) (“the principal Order”). This will exempt rod & line and 
hand line fishing from the prohibition, and give Scottish Ministers the power to issue 
permits for creel fishing within the prohibited areas.  

Two creel permit fishing areas have been identified so far.   Scottish Natural Heritage 
has confirmed that creel fishing in these areas would not be a risk to the recovery of 
the maerl beds and  that angling presents a negligible risk to the habitat.  Maerl beds 
are a protected feature of the South Arran marine protected area. 

Consultation  

Section 87 of the Marine (Scotland) Act 2010 sets out the procedure for making a 
Marine Conservation Order. However, the principal Order was made under powers to 
include section 88 of the Marine (Scotland) Act 2010. This meant that consultation 
was not carried out on a draft of the principal Order before it was made.  
Representations were invited on the principal Order on a retrospective basis. 

A number of representations were received relating to the stringency of the 
measures.  These included creel fishermen who had up to 30 years’ experience of 
fishing at South Arran in the newly prohibited areas.  Recreational anglers were 
concerned they were being affected unnecessarily.  They highlighted compliance 
difficulties for people without Global Positioning System equipment.  This led to the 
proposal for the amending order.   
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A draft of the amending order was published by the Scottish Government on 29 
October 2014 and representations were invited, both under section 87 of the Marine 
(Scotland) Act 2010.  Messages of support were received from creel fishermen, a 
recreational angler, a community member, the Community of Arran Seabed Trust, 
and Scottish Environment Link.  Some offered helpful suggestions for the operation 
of a permit scheme.  The Clyde Fishermen’s  Association sought re-assurance that 
there was no significant risk to recovery of the maerl beds. 

Impact Assessments 

An equality impact assessment screening was completed for the principal Order.  
This concluded that there were no equality issues requiring full assessment.  This 
conclusion applies to this amending order as well.  

Financial Effects  

A Business and Regulatory Impact Assessment (BRIA) was completed for the South 
Arran MPA designation order.  In that document lower, intermediate, and upper 
scenarios were assessed.  The impact of this Order will only have positive economic 
benefits.  The impact of the amended South Arran Marine Conservation Order will fall 
between the lower and intermediate scenarios.  

EXPLANATORY NOTE 

As per above purpose. 
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Subordinate legislation cover note for the Public Water Supplies (Scotland) 
Regulations 2014 [draft] 

Title of Instrument: The Public Water Supplies (Scotland) Regulations 
2014 [draft] 

Type of Instrument: Affirmative 

Laid Date: 30 October 2014 

Circulated to Members: 27 November 2014 

Meeting Date: 3 December 2014 

Minister to attend the meeting: Yes 

Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee: No 

Reporting Deadline: 8 December 2014 

Purpose 

1. These Regulations aim to protect human health from the adverse effects of any 
contamination of water supplied by Scottish Water for human consumption purposes 
by ensuring that it is wholesome. In so far as they apply to water supplied by Scottish 
Water for human consumption purposes, they also apply the measures necessary to 
deliver the requirements of Council Directive 98/83/EC on the quality of water 
intended for human consumption( ) (“the Directive”). Regulation 16 also supplements 
measures which deliver the requirements of Article 7(1) and (2) of Directive 
2000/60/EC of the European Parliament and of the Council establishing a framework 
for Community action in the field of water policy( ) (“the Water Framework Directive”). 

Procedure 

2. The draft Order was laid on 30 October 2014 and referred to the Rural Affairs, 
Climate Change and Environment Committee. The Order is subject to affirmative 
procedure (Rule 10.6). It is for the Rural Affairs, Climate Change and Environment 
Committee to recommend to the Parliament whether the Order should be approved. 
The Cabinet Secretary for Rural Affairs and the Environment has, by motion S4M-
11703 (set out in the agenda), proposed that the Committee recommends the 
approval of the Order. 

Delegated Powers and Law Reform Committee 

3. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 18 November 2014 and agreed not to draw the instrument to the 
attention of the Parliament. 
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Action 

4. The Committee must decide whether or not to agree to the motion, and then 
report to the Parliament accordingly, by 8 December 2014. 

POLICY NOTE 

These Regulations are made in exercise of the powers conferred by sections 
76A(3)(b), 76B, 76F(5) and (6), 76J, 101(1) and (1A) and 109(1) of the Water 
(Scotland) Act 1980, section 56(1) and (2) of the Finance Act 1973, and section 2(2) 
of, and paragraph 1A of Schedule 2 to, the European Communities Act 1972.  They 
are subject to the affirmative procedure. 

Policy Objectives 

These Regulations aim to protect human health from the adverse effects of any 
contamination of water supplied by Scottish Water for human consumption purposes 
by ensuring that it is wholesome. They revoke and re-enact (with some changes) the 
Water Supply (Water Quality) (Scotland) Regulations 2001 (“the 2001 Regulations”). 

In so far as these Regulations apply to water supplied by Scottish Water for human 
consumption purposes, they also implement the measures necessary to deliver the 
requirements of Council Directive 98/83/EC on the quality of water intended for 
human consumption (“the Drinking Water Directive”). 

Regulation 1(4) is new and ensures that the Regulations do not apply to recognised 
natural mineral waters and medicinal products which are subject to alternative 
regulatory regimes. It also provides certain exemptions in relation to water used for 
the purposes of washing crops, water used during the distillation of spirits and the 
production of food where the water quality has no impact on the final form.   

Regulation 16 is new and imposes additional requirements on Scottish Water to 
identify and monitor of drinking water abstraction points, along with powers for 
Ministers to require further action to be taken by Scottish Water. This regulation 
supplements measures which deliver the requirements of Article 7(1) and (2) of 
Directive 2000/60/EC of the European Parliament and of the Council establishing a 
framework for Community action in the field of water policy (“the Water Framework 
Directive”). 

Part 6 broadly re-enacts (with modifications and additions) regulations 17 to 19 of the 
2001 Regulations. In particular, Part 6 now requires Scottish Water (rather than the 
local authority) to investigate the cause of any failure to satisfy a drinking water 
standard which is due to domestic pipework / system connected to the public water 
supply.  If the domestic distribution system is in premises where water is supplied to 
the public, then Scottish Water must also report its findings, and the corrective action 
required, to the local authority. By virtue of amendments made by regulation 48(d) to 
section 76B of the Water (Scotland) Act 1980, on receipt of any such report, the local 
authority must serve a notice requiring the person responsible for that system to take 
corrective action. 
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Regulations 30 and 31 are new and impose additional requirements on Scottish 
Water  to assess, record and report whether there is any significant risk of it 
supplying unwholesome water from any of its treatment works (and connected 
supply system).   They also enable the Scottish Ministers to require Scottish Water to 
take remedial action. 

Regulation 35(1)(a) and (b) and (2) is new and makes it an offence for Scottish 
Water to contravene regulation 29(1) or a notice given to it under regulation 31(3)(d), 
subject to a defence that it took all reasonable steps and exercised all due diligence 
to avoid doing so. 

Regulations 40 to 45 are new.  These confer some incidental powers on Scottish 
Water, provide for an offence of obstruction, and make related provision for 
compensation. 

Consultation 

There was a public consultation that ran for 6 weeks, we encouraged all 
stakeholders involved to comment on the proposed amendments to the draft 
regulations.  Scottish Water were sent a copy of the Consultation and draft 
regulations prior to publication date, this allowed for further discussions on the draft 
regulations and any further amendments prior to formal consultation.  Responses to 
the consultation draft were all favourable, so no major changes were required. 

The Regulations also contain provisions which constitute a “technical regulation” 
within the meaning of Directive 98/34/EC laying down a procedure for the provision 
of information in the field of technical standards and regulations.  They were also 
therefore notified in draft to the European Commission in accordance with that 
Directive. 

Impact Assessment 

No business and regulatory impact assessment has been prepared for these 
Regulations as no additional impact upon business, charities or voluntary bodies is 
foreseen. This is because the Regulations largely revoke and re-enact existing 
requirements and the new requirements imposed by regulations 16, 30 and 31 
broadly reflect existing practice. 

It is believed that there will be no impact on equal opportunities or human rights.   

Financial Effects 

The Regulations are not expected to have any significant financial effect as the costs 
will be broadly equivalent to those which applied under the 2001 Regulations. The 
requirements imposed by regulations 30 and 31 to carry out risk assessments is 
already required by Directions given to Scottish Water.   

The new requirement in Part 6 for Scottish Water (rather than local authorities) to 
investigate and report on failures due to domestic distribution systems which are 
supplied with water by Scottish Water is not expected to have a significant cost as 
the number of such failures in any year is expected to be low. 
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EXPLANATORY NOTE 

As per ‘purpose’ above, and including: 

Except for regulations 16, 17 to 22 (in part), 23 , 29(3) to (5), 30, 31, 33(12), 35(1)(a) 
and (b) and (2) (read with 35(4)), 36, 40 to 45, 46(2) and 48 to 52, the provisions of 
these Regulations revoke and re-enact (with some modifications) provisions of the 
Water Supply (Water Quality) (Scotland) Regulations 2001(1) (“the 2001 
Regulations”). Except where the contrary intention appears, in so far as a thing done 
(such as a sample taken or a failure investigated) or having effect as if so done 
under a provision of the 2001 Regulations could have been done under the re-
enacted provision (modified or not), that thing has effect as if done under that re-
enacted provision(2). 

Part 1 makes provision for citation, commencement, extent, application and 
interpretation. 

Part 2 requires Scottish Water to designate areas of its supply as ‘water supply 
zones’. 

Part 3 sets the standards of wholesomeness required for water supplied by Scottish 
Water. 

Part 4 requires Scottish Water to take samples of water to check compliance with the 
standards of wholesomeness required. Samples taken from consumers’ taps must 
be selected at random. 

Part 5 requires Scottish Water to identify its drinking water abstraction points and to 
take samples in order to check compliance with treatment standards and for risk 
assessment purposes. 

Part 6 requires Scottish Water to immediately investigate any failure, or 
apprehended failure, to satisfy the standards of wholesomeness required. Scottish 
Water must immediately notify its consumers and other persons of any potential 
danger to human health. Scottish Water must report its findings. Where the failure 
affects water supplies to the public and the cause is due to a domestic distribution 
system in premises where water is supplied to the public, the Scottish Ministers may 
direct the relevant local authority in relation to the exercise of its powers to take 
remedial action under the Water (Scotland) Act 1980. In other cases, Scottish Water 
must take remedial action to restore a wholesome supply and to protect human 
health. 

Part 7 provides for the authorisation of temporary departures from the 
wholesomeness standards. 

Part 8 requires Scottish Water to treat and disinfect its water supplies to render 
harmless any contaminants. It also requires Scottish Water to assess each of its 
treatment works and connected supply systems to establish if there is any significant 
risk of it supplying unwholesome water. The Scottish Ministers may require Scottish 

                                                 
(1) S.S.I. 2001/207, as amended by S.S.I. 2001/238, S.S.I. 2003/331, S.S.I. 2010/95, S.S.I. 2013/177 
and S.I. 2013/1387. 
(2) This transitional provision applies by virtue of section 17(2)(b) of the Interpretation Act 1978 (c.30). 
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Water to take steps to mitigate any such risk. Scottish Water must also treat its water 
to minimise any risk of copper and lead standards being exceeded. 

Part 9 provides controls in relation to the application and introduction of substances, 
products and processes in relation to water supplied by Scottish Water for human 
consumption purposes. 

Part 10 makes it an offence to contravene some of the provisions in Parts 8 and 9. 

Part 11 makes provision in relation to records, health risk events and disclosure of 
information. 

Part 12 makes provision in relation to incidental powers of entry for Scottish Water, 
and makes connected provision for an offence of obstruction and compensation for 
damage. 

Part 13 makes provision in relation to the enforcement powers of the Scottish 
Ministers. In particular, regulation 46(2) ensures that a duty or requirement which is 
not imposed (in whole or part) in exercise of powers under section 76B of the Water 
(Scotland) Act 1980 may be enforced by means of a default order under section 
11(2) of that Act in the same way as a duty or requirement imposed in exercise of 
powers under section 76B of that Act. 

Part 14 confers an incidental functions on local authorities. Part 15 makes 
consequential amendments and revocations. Part 16 makes transitional provisions. 

The powers in section 2(2) of the European Communities Act 1972 (c. 68) (“the 1972 
Act”) are exercised so far as may be necessary (to supplement the other powers 
cited) for the purposes of implementing, or enabling the implementation of, 
obligations arising under or by virtue of the Directive or Article 7(1) and (2) of the 
Water Framework Directive, and for the purposes of dealing with matters arising out 
of or related to any such obligations. 

In particular, the powers in section 2(2) of the 1972 Act enable provision to be made 
in— 

 regulation 8 for the authorisation of samples (pursuant to Article 7(3) of the 
Directive), 

 regulation 16(3), (4) and (5)(b) in connection with monitoring of drinking 
water abstraction points (pursuant to Article 7(1) and (2) of the Water 
Framework Directive), 

 regulations 17 to 23 for the investigation and taking of action in relation to 
failures due to domestic distribution systems (pursuant to Articles 4 and 8 
of the Directive), 

 regulation 31(3) for the conferral of a power on the Scottish Ministers to, by 
notice, require Scottish Water to take certain steps where a report 
identifies a significant risk of supplying unwholesome water (pursuant to 
Articles 4 and 8 of the Directive), 
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 regulation 35(1)(a) and (b) and (2) (as read with regulation 35(4) and 36) 
which makes it an offence for Scottish Water to contravene regulation 
29(1) or a notice given to it under regulation 31(3)(d), subject to a defence 
that it took all reasonable steps and exercised all due diligence to avoid 
doing so (pursuant to Articles 4 and 8 of the Directive), 

 regulations 40 to 45 for the conferral of incidental powers, the offence of 
obstruction and provision in relation to compensation (pursuant to Articles 
4 to 10 of the Directive), 

 regulation 46(2) for the conferral of an enforcement power in relation to a 
duty or requirement imposed by virtue of Parts 4 to 11 for a purpose not 
specified in section 76B of the Water (Scotland) Act 1980 (pursuant to 
Articles 4 to 10 of the Directive), 

 regulations 48 and 49 for the purposes of making amendments to the 
Water (Scotland) Act 1980 and the Building (Scotland) Act 2003 in 
consequence of regulations 17 to 23 (in so far as those regulations are 
made pursuant to Articles 4 and 8 of the Directive), and 

 regulation 50 for the purposes of revoking the Surface Waters (Abstraction 
for Drinking Water) (Classification) (Scotland) Regulations 1996 in 
consequence of the repeal (by Article 22(1) of the Directive 2000/60/EC 
establishing a framework for Community Action in the field of water 
policy(3)) of Council Directive 75/440/EEC (OJ L 194, 25.7.1975, p. 26) 
and Council Directive 79/869/EEC (OJ L 271, 29.10.1979, p. 44). 

A draft of these Regulations was communicated to the European Commission in 
accordance with Directive 98/34/EC laying down a procedure for the provision of 
information in the field of technical standards and regulations and of rules on 
Information Society services(4) on the basis that Part 9 contains provisions which 
constitute ‘technical regulation’ under that Directive. 

No business and regulatory impact assessment has been prepared for these 
Regulations as no additional impact upon business, charities or voluntary bodies is 
foreseen. 

 

                                                 
(3) OJ, L 327, 22.12.2000, p.1, to which there are amendments not relevant to these Regulations. 
(4) OJ L 204, 21.7.1998, p. 37, as amended by Directive 98/48/EC (OJ L 217, 5.8.1998, p. 18), 
Council Directive 2006/96/EC (OJ L 363, 20.12.2006, p. 81) and Regulation (EU) No 1025/2012 (OJ L 
316, 14.11.2012, p. 12). 
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Scrutiny of the Community Empowerment (Scotland) Bill 

Introduction 

1. The Community Empowerment (Scotland) Bill1 (the Bill) was introduced in the 
Scottish Parliament on 11 June 2014. It seeks to make provision about national 
outcomes; to confer functions on certain persons in relation to services provided by, 
and assets of, certain public bodies; to amend Part 2 of the Land Reform (Scotland) 
Act 20032; to enable certain bodies to buy abandoned or neglected land; to make 
provision for registers of common good property and about disposal and use of such 
property; to restate and amend the law on allotments; to enable local authorities to 
reduce or remit non-domestic rates; and for connected purposes.   

2. The Local Government and Regeneration (LGR) Committee was designated as 
lead committee by the Parliamentary Bureau. The Rural Affairs, Climate Change and 
Environment (RACCE) Committee received a letter3 from the Minister for 
Parliamentary Business on 21 August 2014 requesting it to consider Part 4 of the Bill 
at Stage1.  Part 4 of the Bill relates to the community right to buy land. 

3. The Committee agreed, as part of its work programme discussion, on 1 
October 2014 to this request and agreed its approach and timetable to scrutiny at its 
meeting on 8 October 2014. 

Background 

4. The Explanatory Notes that accompany the Bill state that— 

“the Bill reflects the policy principles of subsidiarity, community empowerment 
and improving outcomes and provides a framework which will— 

 empower community bodies though the ownership of land and buildings and 
strengthening their voices in the decisions that matter to them; and  

 support an increase in the pace and scale of public service reform by 
cementing the focus of achieving outcomes and improving the process of 
community planning.” 

5. The Bill is a result of a number of consultations and other preparatory work and 
is set within the Scottish Government’s wider programme of public service reform.  

6. The Bill is in a number of parts— 

 Part 1 aims to provide a statutory basis for the issue of “National Outcomes”; 
 Part 2 contains a number of reforms to the system of community planning; 
 Part 3 provides for a process to allow community bodies to become involved 

in the delivery of public services; 

                                             
1 Community Empowerment (Scotland) Bill, as introduced (SP Bill 52, Session 4 (2014)) Available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/77926.aspx. 
2 Land Reform (Scotland) Act 2003. Available at: http://www.legislation.gov.uk/asp/2003/2/contents. 
3 Letter from the Minister for Parliamentary Business, 21 August 2014. Available at: 
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General
%20Documents/2014.21.08_-_Community_Empowerment_(Scotland)_Bill.pdf. 



RACCE/S4/14/31/3 
 

2 
 

 Part 4 makes a range of changes to the community right to buy land; 
 Part 5 provides for a process to allow community bodies to take on assets 

from the public sector; 
 Part 6 makes a number of reforms to the system of common good; 
 Part 7 is concerned with allotments; and 
 Part 8 allows local authorities to set their own reliefs for business rates. 

Part 4: Community Right to Buy 

7. Part 4 of the Bill proposes a number of amendments and additions to the Land 
Reform (Scotland) Act 2003 “the 2003 Act”. At present the right to buy provisions in 
Part 2 of the 2003 Act apply only to community bodies representing rural areas.  

8. Section 27 of the Bill amends the definition of “registrable land” and the power 
of the Scottish Ministers to define “excluded land”, so that the community right to buy 
applies across Scotland.  

9. Section 28 of the Bill extends the types of body which may be community 
bodies under Part 2 of the 2003 Act and gives Ministers a power to make regulations 
which prescribe other types of area by which a community may define itself.  

10. Sections 29 to 47 make a number of changes to the detailed procedures and 
requirements of the community right to buy process.  

11.  Section 48 of the bill inserts a new Part 3A into the 2003 Act to give community 
bodies a right to acquire land in certain circumstances, without a willing seller and 
sets out the processes and procedures involved. Eligible land is that, which in the 
opinion of Ministers, is wholly or mainly abandoned or neglected. 

12. The Financial memorandum states that it does not anticipate that modifications 
to Part 2 of the 2003 Act should impose any significant additional costs on the 
Scottish Government. 

RACCE Committee approach to scrutiny 

13. The LGR Committee considered and agreed its initial approach to the Bill on 25 
June 2014. It launched its call for evidence on 26 June with a closing date for receipt 
of written evidence of 5 September, it received 162 written submissions4.  As such 
the RACCE Committee agreed, at its meeting on 8 October 2014, not to issue a call 
for evidence but to review the written evidence received by the LGR Committee on 
Part 4 of the Bill and to then invite specific written evidence from those it invites to 
give oral evidence, who have not submitted written evidence or who wish to present 
additional evidence, in advance of the evidence sessions. These submissions will 
form part of the Committee papers for each evidence session. 

14. Written submissions from stakeholders attending the meeting (originally made 
to the Local Government and Regeneration Committee) and a supplementary 

                                             
4 Scottish Parliament Local Government and Regeneration Committee, Written Submissions, 
available at:http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/79891.aspx. 
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submission from the Glasgow and West of Scotland Forum of Housing Associations 
are included in the Annexe. 

Timetable for Stage 1 scrutiny 

15. At its meeting on 19 November 20145 the Committee heard evidence from the 
Scottish Government Bill team officials.  At its meeting on 26 November 20146 it 
heard evidence from stakeholders on the operation of community right to buy to 
date. Following the meeting on 3 December the Committee will hear evidence from 
the Cabinet Secretary for Rural Affairs, Food and the Environment on 10 December. 
The Committee will then consider a draft Stage 1 report on 14 January and agree a 
final Stage 1 report on 21 January, which it will subsequently forward for inclusion in 
LGR Committee’s Stage 1 report on the Bill. 

Other parliamentary committee consideration 

16. The LGR Committee has concluded its evidence taking at Stage 1, further 
information on the LGR Committee’s Stage 1 scrutiny of the Bill can be found on its 
webpage7. 

17. In June 2014, the Convenor of the LGR Committee wrote8 to the Minister for 
Local Government and Planning, seeking clarification on a number of issues relating 
to the Policy Memorandum stating that it was “little more than a superficial overview” 
that does not provide “sufficient material to allow for this Part to be scrutinised in a 
timely manner as part of the Stage 1 process”. The Scottish Government’s 
response9 was received on 1 August 2014. This provided some further detail, and 
the accompanying letter from the Minister states that the Government aimed to 
“provide a succinct and broad overview of the policy underlying the Bill as a whole 
and each Part individually”, adding that “people can be put off by lengthy documents 
with a great deal of detail”, and that the PM is “only one of the suite of documents 
that accompany the Bill”.  

                                             
5   Scottish Parliament Rural Affairs, Climate Change and Environment Committee Official Report 19 
November 2014: Available at:  
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9638&mode=pdf 
6 Scottish Parliament Rural Affairs, Climate Change and Environment Committee, Official Report 26 
November 2014: Available at: (after Friday 28 November 2014) 
(http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/29876.aspx 
7 Scottish Parliament Local Government and Regeneration Committee, details available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/78599.aspx. 
8 Scottish Parliament Local Government and Regeneration Committee, Letter to Minister for Local 
Government and Planning, 25 June 2014. Available at: 
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Doc
uments/20140109-KS_to_Minister_LGP_on_Comm_Emp_Bill_Policy_Memo_20140625.pdf 
9 Scottish Parliament Local Government and Regeneration Committee, Letter from Minister for Local 
Government and Planning, 1 August 2014.  Available at: 
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Doc
uments/Responses_to_LGR_Committee_Questions_-_1st_August_2014.pdf 
 



RACCE/S4/14/31/3 
 

4 
 

18. The Finance Committee has completed its scrutiny of the Bill at Stage 1 and its 
report can be found on its webpage10. 

19. The Delegated Powers and Law Reform Committee has also completed its 
Stage 1 scrutiny of the Bill and its report is available on its webpage11. 

Scottish Government’s Call for Evidence on proposed changes to Part 3 of 
Land Reform (Scotland) Act 2003 - Crofting Community Right to Buy 

20. The Minister for Parliamentary Business indicated in his letter to the Committee 
of 21 August 2014 that the Scottish Government intended to bring forward 
amendments to the Bill in relation to crofting community tight to buy.  A further 
letter12 confirming this intention was sent to the LGR Committee and the RACCE 
Committee from the Minister for Local Government and Regeneration 6 November 
2014. This provided details of the Scottish Government’s call for evidence13 on 
proposed changes to crofting community right to buy legislation which was sent to 
stakeholders on 13 October 2014. The Committee understands the Scottish 
Government intends to bring forward amendments on this issue at Stage Two 
consideration of the Bill. 

Clerks 
Rural Affairs, Climate Change and Environment Committee 

                                             
10 Scottish Parliament Finance Committee. Report on the Financial Memorandum of the Community 
Empowerment (Scotland) Bill. Available at: 
 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/83231.aspx. 
11Scottish Parliament, Delegated Powers and Law Reform Committee.  63rd Report, 2014 (Session 4) 
Community Empowerment (Scotland) Bill at stage 1. Available at: 
 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/83473.aspx. 
12 Letter from Minister for Local Government and Regeneration. 6 November 2014. Available at: 
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General
%20Documents/2014.11.06_-_Minister_to_LGR_Committee.pdf. 
13 Scottish Government call for evidence on crofting community right to buy. Available at: 
  http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-buy/crofting/CallforEvidence. 
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Annexe 

Written submission from the Community Woodlands Association 

The Community Woodlands Association (CWA) welcomes the opportunity to submit 
evidence on the Community Empowerment (Scotland) Bill (CEB) as introduced to 
Parliament. 

CWA was established in 2003 as the direct representative body of Scotland’s 
community woodland groups. The first community land buyout in Scotland was at 
Wooplaw Community Woodland in the Borders (1987), and there are now well over 
200 community groups across Scotland responsible for the management of tens of 
thousands of hectares of woodland and open space. More than half of our members 
own their woods, the remainder lease or work in partnership with public and private 
sector landowners. 

We have extensive experience of supporting our members to acquire land by a 
variety of means: often through negotiation or open market sale but also often via 
Forestry Commission Scotland’s National Forest Land Scheme (NFLS) or the 
Community Right to Buy provisions of the Land Reform (Scotland) Act 2003 (LRA).  

In its call for evidence the Committee asked five specific questions. Our submission 
largely covers Q4. Are you content with the specific provisions in the Bill, if not what 
changes would you like to see, to which part of the Bill and why? but also has 
important implications for Q1 To what extent do you consider the Bill will empower 
communities, please give reasons for your answer? and Q3. Do you consider 
communities across Scotland have the capabilities to take advantage of the 
provisions in the Bill? If not, what requires to be done to the Bill, or to assist 
communities, to ensure this happens? 

Our evidence concentrates on two parts of the CEB: Part 4 - the amendments to the 
Land Reform (Scotland) Act 2003, and Part 5 – the provisions for asset transfer from 
public authorities.  In general we are very supportive of the proposals; however we 
believe there are some important clarifications required, some unfortunate omissions 
and some areas where amendment would strengthen the Bill and contribute to more 
effective delivery of the Scottish Government’s community empowerment objectives. 

The Land Reform (Scotland) Act has had huge symbolic significance since 
enactment, but the complexities and hurdles contained within the act have severely 
limited its use on the ground:  Registration, and even more so activation of 
registration, are exceptions rather than the norm.  In part this is due to shortcomings 
in the legislation which, it is hoped, the Community Empowerment Bill will address.  
However, in our view it also reflects a certain lack of imagination as to how these 
provisions might be used to facilitate proactive community development planning, as 
the norm rather than the exception, and some of the points made below are 
designed to make the LRA fit for a much wider purpose, so that its value is not just 
symbolic, but hugely significant to and supportive of the empowerment of Scotland’s 
communities.  
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Part 3 – Participation Requests 

We support the provisions as contained in the Bill but are disappointed that a 
number of the more radical proposals discussed in earlier consultations, such as 
participatory budgeting, appear to have been dropped.   

We also note that not all public bodies (e.g. Forestry Commission Scotland (FCS)) 
are included in the scope of this part of the legislation. 

Part 4 – Community Right to Buy 

CWA welcomes the Scottish Government’s commitment to revise Part 2 of the Land 
Reform (Scotland) Act 2003 (LRA), and we are very pleased to see a number of 
amendments which should improve the usability of the legislation: 

27(1)(a) allowing community bodies (CBs) to register an interest in land 
across Scotland, irrespective of size of settlement; we see no reason why 
“urban” communities should not enjoy the same rights their “rural” 
counterparts; 

28(4) extending the range of eligible types of community body to include 
Scottish Charitable Incorporated Organisations (SCIOs) and any other type 
specified in regulations; 

28(7) giving Ministers powers to prescribe other methods of geographic 
definition for communities; 

36 removing the reference to at least half of the members of the community 
voting in the ballot and provides that the requirement in section 51(2)(a) of the 
LRA is met if the proportion of the members of the community who voted is 
sufficient to justify the CB proceeding to buy the land; 

37 providing for the ballot to be conducted by an independent person 
appointed by Ministers  

We also welcome the various adjustments to timescales: taking public holidays into 
account, ensuring adequate time for the valuation and increasing the time to finalise 
community acquisition from 6 to 8 months. 

There are, however, a few elements of the Bill as introduced, and some omissions, 
that we believe will hinder the achievement of the Scottish Government’s stated 
objectives. 

Constitutional requirement to provide minutes  

28(3)(c) and 28(4) require that a community body include in its constitution the 
provision that the CB give any person a copy of the minutes of a meeting within 28 
days.  The rationale for this requirement is not given in the policy memorandum or 
the explanatory notes, and it is not included in the list of criteria for a Part 3A 
Community Body. 
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Whilst it may be good practice for a community body to make approved minutes of 
meetings available, e.g. on a website, few if any will have such a provision in their 
constitution.  This requirement may not be a significant obstacle for future community 
bodies that have not yet been incorporated, but it does, however, erect a barrier to 
the hundreds, possibly thousands, of existing community bodies who will have to 
amend their constitutions to comply with the new requirement. This is not necessarily 
a simple operation, as the standard LRA-compliant constitution provides that CBs 
can only amend their constitution by special resolution (requiring 75% vote) at a 
general meeting called for that purpose.  

Moreover, it raises the prospect that CBs who have already used the CR2B 
provisions to acquire land, or those with active registrations, will be required to 
amend their constitutions to maintain these registrations or keep the land thus 
acquired.  We note that 35(2) of the LRA provides that if Ministers are satisfied that 
a CB which has registered an interest is no longer eligible to do so they may direct 
the Keeper to delete that interest, and that 35(3) of the LRA provides that if 
Ministers are satisfied that a CB which has used the CR2B to buy land which it would 
not now be entitled to do so, then Ministers may acquire the land compulsorily. 

The requirement to include this in their constitutions be replaced with provision to 
allow Ministers to require that Community Bodies enact byelaws or Rules with the 
same effect.  Any such regulations should:  

 specify that the reference is to approved minutes, recognising that approval 
typically takes place at a subsequent meeting; 

 clarify whether they apply only to the approved minutes of the main board, or 
to those of subgroups, committees and subsidiary companies; 

 maintain the provision for CB to withhold information contained in the minutes. 

Period for indicating approval under section 38 

30 precludes Ministers considering any community support that is dated earlier than 
6 months before the date an application to register a community interest in land is 
received by Ministers (quoted from explanatory notes)  

We believe this 6 month limit is unnecessary, and that Ministers should be free to 
take account of anything they consider relevant in indicating approval.  In particular, 
where the approval of community members is being demonstrated through a 
coherent and proactive development planning process such support may well be 
over 6 months old by the time an application is lodged. 

Late applications to register an interest in land  

CBs face significant additional burdens in attempting late registration: demonstrating 
significantly greater support than for a timeous application, showing that registration 
is strongly in the public interest, and doing so in constrained timescales. However, in 
the absence of a process that supports proactive community development planning 
and promotes (or permits) mass and multiple registrations, it is inevitable that in 
many cases communities will only engage with a specific building or piece of land 
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when they become aware that it may be available for sale, and thus it is essential 
that there be a usable mechanism to permit late registration. 

31(4) replaces the requirement for a community to show “good reasons” for not 
submitting a timeous application, with a new provision to demonstrate they had 
undertaken, sufficiently in advance, “such relevant work as Ministers consider 
reasonable was carried out, etc”.  Whether or not this is an easing of the demands 
on CBs will depend on the interpretation of the text. 

31(4)(aa) requires that “the relevant work was carried out … (ii) in respect of land 
with a view to the land being used for purposes 20 that are the same as those 
proposed for the land in relation to which the application relates,” which suggests 
that for instance where a community need has been identified (i.e. for affordable 
housing) which could be met by acquiring suitable land, then such work would be 
admissible as “relevant work” even though the land now being registered had not 
been specifically been identified. This would be a positive step in our view. 

However the explanatory notes state “The new paragraph (aa) also provides that the 
relevant work or steps undertaken must be in relation to the land to which the 
application relates or other land being used for the same purposes as the land to 
which the application relates.” which could be taken to imply that the “other land” 
must be already be being used for the same purposes as the land to which the 
application relates. This could be usefully clarified. 

Information for ballotter 

37 51A(6) requires that the CB provide the ballotter with “its proposals for use of the 
land in relation to which it has confirmed it 5 will exercise its right to buy” , although it 
is unclear why this is required when 37 51A(2) requires Ministers to supply the 
ballotter with a copy of the application to register an interest. 

We note two significant omissions from Part 2 LRA revisions: removing the 
prohibition on blanket registrations and easing the requirements for re-registration 

Blanket registrations 

67(2) of the LRA should be amended to permit community bodies to buy part of the 
land which has been registered where this intention has been notified in the 
registration. 

67(2) of the LRA specifically prohibits community bodies from exercising the right to 
buy over only part of the land which has been registered. The official guidance says 
(para 30) You should not use multiple registrations as a “blanket” registration. Should 
your CB consider submitting multiple registrations, you should demonstrate serious 
intent to purchase any land subject to its registration. Your CB should make 
applications only in respect of land which, given the opportunity, you would want to 
buy. Any attempt to register a larger piece of land when a smaller piece is required 
will … result in your CB having to buy either all or none of the registered land if the 
whole lot is put up for sale.  
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There are many scenarios where a community body might, e.g. though a 
development planning process, identify specific needs/issues that it wishes to 
address, (e.g. retail, workshop or office space, or land for community growing / 
extension to cemetery / children's play / affordable housing etc) and then, after an 
inventory of their community area, identify say 10 premises or plots of land that 
would fit their parameters.  

If those plots/premises are in separate ownerships then separate registrations are 
required. However, if those ten plots / premises are all in the same ownership (not 
uncommon in some parts of Scotland), and in particular if they are subsections of a 
contiguous piece of land,  then it would make much more sense for the community to 
make a single registration covering all suitable plots/premises with the stated 
intention of only buying one if it came on the market.  This would require the 
community to state the size and other parameters (e.g. shape. road access, 
services, etc) of the plot that they wished to buy. 

So for example, a single registration might cover 10ha of land, on either side of a 
road, but would stipulate that the community wished to acquire 1ha for their defined 
purpose, with the proviso that this must be a contiguous 1ha plot, with road frontage 
and a minimum width of 50m. If and when the whole or part of the registered area 
came up for sale the landowner would identify the plot, which would have to meet the 
parameters laid down in the approved registration, for sale to the CB. 

Re-registration 

The Bill contains no provisions to simplify the re-registration provisions, which are 
widely seen as unnecessary, and unduly demanding.  The current 5 year cycle for 
registration is too short, and consideration should be given to extending this to 10 
years.  

Rather than replicating the original registration demands, which can be considerable, 
the re-registration process should be simplified, with a presumption in favour of 
continued registration unless the circumstances have materially changed.  The 
community body should be asked to confirm that it wishes to continue re-register its 
interest, for the same objectives.  There would also be an opportunity for the 
landowner or any other qualifying residents to lodge an objection, based on change 
in circumstance since the previous registration. 

Section 48 Part 3A - extending the community right to buy “abandoned or 
neglected land”  

CWA welcomes the introduction of a new power extending the community right to 
buy to, circumstances where there is not a willing seller.   We consider it a significant 
shortcoming of the LRA that community acquisition of an asset can be assessed and 
approved by Ministers as in the public interest and furthering sustainable 
development, and yet in the absence of a willing seller there is no mechanism to take 
it forward.  
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These proposed new powers should be viewed as a last resort, to be exercised 
when other methods and negotiations fail.  The existence of such powers will, 
however, have an important role in incentivising negotiation. It essential therefore 
that they are usable and credible, and that special care is taken to prevent avoidance 
on the part of landowners. 

We believe that as proposed, the new right would be impossible to exercise: the bar 
is being set too high, there are too many obstacles in the way and there are clear 
opportunities for avoidance on the part of landowners.  There are, however, a 
number of ways in which the Part 3A provisions could be helpfully clarified and 
strengthened, and thus made fit for purpose. 

Eligible land “abandoned and neglected”. 

48 97C(1) stipulates that “Land is eligible for the purposes of this Part if in the 
opinion of Ministers it is wholly or mainly abandoned or neglected.”  We are 
concerned that this requirement is overly limiting and whilst it may be possible to 
demonstrate this requirement is met for buildings, we do not believe it will not be 
workable in practice with respect to woodlands and other extensive land-holdings.   

We are aware that Community Land Scotland’s submission contains very detailed 
consideration of this point, and in particular on the importance of relating this 
requirement to the furtherance of sustainable development and potential interactions 
between these provisions and European Human Rights law; we endorse their 
submission on these points. 

Eligibility requirements for Part 3A bodies 

The eligibility requirements for Part 3A bodies and many of the procedures they will 
be required to follow have been drawn from the unamended Part 3 provisions.  We 
believe that eligibility requirements should be harmonised with those in the 
(amended) part 2, i.e. including SCIOS and any other types specified in regulations. 

Balloting 

The provisions for the new balloting procedures in the revised Part 2 of the LRA 
introduced in Part 4 of the CEB should also apply to the new Part 3A. 

Mapping requirements 

97G(d)(ii) reproduces the mapping requirements from Part 3 of the LRA, which are 
widely considered to be excessive.  Again we see no justification for any higher 
mapping requirements than those that apply to Part 2 of the Act. 

Ownership 

97H(d) requires that the owner of land is accurately identified.  We note that whereas 
Part 2 of the LRA as enacted includes provisions covering circumstances where the 
owner of the land in question cannot be found, there is no equivalent in the proposed 
part 3A; although such circumstances might well be pertain if the land in question 
was actually “abandoned”. 
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Equivalent provision should be included in Part 3A. 

Current ownership “Inconsistent with furthering sustainable development” 

97H(c) requires that  Ministers must not consent to an application to buy by a 
community body unless they are satisfied “that, if the owner of the land were to 
remain as its owner, that ownership would be inconsistent with furthering the 
achievement of sustainable development in relation to the land.”  

We believe this requirement should be deleted.  Given that Ministers already have to 
satisfy themselves that the land is eligible land, (i.e. abandoned or neglected), and 
that purchase by the community body is both in the public interest and compatible 
with furthering the achievement of sustainable development in relation to the land, 
this further test is either an unnecessary duplication or sets an impossible hurdle, as 
it is unclear what additional level of mismanagement (successful prosecution for 
wildlife crime?) would be required to actually trigger such a judgement, and begs the 
question why statutory authorities would not already be intervening in such a case.  

Previous attempt to acquire land 

97H(j) provides that Ministers must not consent to an application unless they are 
satisfied that the CB has already tried and failed to buy the land. Guidance is needed 
to clarify whether this means the CB simply has to make an offer which the 
landowner refused, whether the offer has be based on a specified valuation 
methodology, and also on whether the CB required to have gone through a formal 
process (e.g. registration under part 2). 

Potential for avoidance 

97H(j) provides that CBs must have already tried and failed to buy the land, and 
97J(1)(a) that the CB must have carried out a ballot in the 6 months preceding the 
submission of an application.  These actions would give plenty of warning to 
landowners, who if minded to obstruct the process, could obfuscate ownership by 
selling (or giving options on) some or all of the land (unless the CB already had an 
active registration on the land), or by carrying out the bare minimum of management 
activity required to counter the “abandoned and neglected” criterion.  Regulations 
and guidance will need to be framed to guard against such avoidance, in particular in 
taking a long-term view of management practices on the land in question. 

Timescale for completion 

97R provides that where the valuer has taken longer than expected, this will cut into 
the time that the community has to raise finance and complete the acquisition. This 
seems unjust, and we suggest that it be amended to ensure that whenever the 
valuation process is complete, there is a period of 4 months for the completion of 
payment. 

“Market value” of the land 

97S(5)(c) identifies “the amount attributable to any disturbance to the seller which 
may arise in connection with the transfer of the land to the Part 3A community 20 
body” as a component of “market value” and which must be paid by the CB. This 
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seems unnecessary, as given that the Bill requires the CB to already have made an 
offer, it is in effect the landowner’s choice to force the CB to use the Part 3A 
provisions. It also raises the prospect that landowners may choose this route 
deliberately in order to gain such compensation and thus inflate the sale price. 

Relationship with Part 5 Asset Transfer provisions 

The interaction of Part 3A and the Asset transfer provision contained in Part 5 for the 
CEB needs to be addressed: can communities, having failed with asset transfer 
request, then attempt a Part 3A acquisition? And if so, what are the decision making 
processes where Scottish Ministers are the landowner? 

Power to Ministers to facilitate discussions and make regulations 

We believe it would be useful if Ministers had powers to facilitate discussions and 
dispute resolution between communities and landowners. 

Part 3 of the Land Reform (Scotland) Act 

We were concerned at the apparent omission of any measures amending part 3 of 
the LRA, and welcome the recent correspondence from the Scottish Government to 
the Conveners of the LGRC and RACCE notifying them of its intention to use the 
CEB to also simplify Part 3 of the LRA.  Amongst the key points that should be 
addressed are streamlining the mapping process, and aligning the eligibility criteria 
with those for Parts 2 and 3A of the amended act. 

Part 5 - Asset Transfers 

We strongly support these provisions.  We have considerable experience of working 
with Forestry Commission Scotland’s National Forest Land Scheme (NFLS), and 
believe that there is much that can be learned from the experience of operating this 
scheme, in particular the value of: 

 Within a public authority, there should be a single point of entry to any asset 
transfer process, with identified administrators, dedicated guidance, and a 
single decision making process, to maintain consistency of advice to 
applicants and assessment of applications. 

 The criteria and the levels of evidence required to meet them should not be 
"one-size-fits-all" but commensurate with the size/value of the asset in 
question; as for example, with the NFLS, where a full business plan and a 
community ballot are only required where the asset is valued at >£50,000.  

 External input to the evaluation process helps maintain consistency and 
enables the process to remain positive (as an assessment of what an 
application is attempting to achieve) rather than a negative sifting (approving 
applications on the basis that they don’t fail any specific, rigid, criteria). 
Additionally, external evaluation distances public authority staff charged with 
administering the scheme from the decision making process, which assists 
the management of both external and internal relationships, whilst the public 
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authority is not perceived to be sitting in judgement on decisions to which it is 
also an interested party. 

We consider that the effectiveness of these asset transfer provisions would be 
strengthened by a duty to provide publicly accessible asset registers, and by 
amendment of the Scottish Public Finance Manual to ensure that all public 
authorities have the discretionary power enjoyed by local authorities, to transfer at 
less than market value under certain conditions.  

The provisions as introduced are relatively light in a number of areas of detail, which 
are explored below. In general we agree that it is better to cover these aspects in 
regulations and guidance, rather than in the legislation itself, but this makes it critical 
that the regulations are written effectively. We would recommend that there is 
thorough stakeholder (and in particular user) input to the regulations and associated 
guidance. 

Eligibility criteria 

50(2) appears to allow a wide range of local community of interest groups (e.g. 
sports clubs) and social enterprises to use the provisions, subject to Ministerial 
order. 

We welcome this apparent flexibility, but consider that regulations and guidance 
should include elements of definition to ensure a local connection with the asset, and 
that the requirements are commensurate with the asset 

Valuation  

52(4)(e)&(f) place the onus on the community transfer body (CTB) to indicate the 
price / rent that it is prepared to pay for transfer of ownership / lease of the asset, but 
price / rent is not explicitly included in the list of matters (55(3)(c)) to be taken into 
consideration by the public authority when reaching its decision, e.g.  whether 
agreeing to the request would be likely to promote or improve economic 
development, regeneration,  public health, social wellbeing, or environmental 
wellbeing. 

However, 55(3)(h) provides that the authority must also take into consideration “any 
obligations imposed on the authority, by or under any enactment or otherwise, that 
may prevent, restrict or otherwise affect its ability to agree to the request” . which 
appears to allow public authorities to use their obligations to the Scottish Public 
Finance Manual to refuse an asset transfer request which does not (in their opinion) 
comprise an appropriate valuation. 

Guidance should be made available to CTBs on determining the price /rent they 
offer. Where this is carried out by an independent professional valuer to specified 
criteria, either a “full market valuation” or such other valuation methodology as 
prescribed by a revised Scottish Public Finance Manual, there should be a 
presumption that public authorities be obliged to accept it the valuation.  If not, then 
guidance needs to describe what processes will be used to facilitate settlement when 
the CTB and public authority disagree over price or rent. 
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Decision-making 

The Bill as introduced says nothing about the decision-making processes within 
public authorities: who receives and administers asset transfer requests, who 
assesses eligibility and who makes decisions on whether or not the asset transfer 
request is granted.  

We agree that such matters should be covered by guidance rather than directly 
legislated for, and believe there is much to be learned from the experience of the 
National Forest Land Scheme, as noted previously. We trust these issues will be 
addressed in statutory guidance, and would request that stakeholders, particularly 
those with experience of asset transfer, be consulted in the process of drawing up 
such guidance. 

Forestry Leasing  

We note that there is a potential conflict between a community transfer body as 
defined in the CEB and the definition given in the Section 11 of the Public Services 
Reform (Scotland) Act 2010, which amends the Forestry Act (1967), (which 
otherwise restricts FCS's ability to delegate its responsibilities) to permit leasing of 
land for forestry purposes to community-controlled companies by guarantee. 

This should be dealt with by placing an appropriate amendment to the Public 
Services Reform (Scotland) Act 2010 in Schedule 4 (introduced by section 98(1)), 
Minor and Consequential Amendments. 

Written submission from Malcolm Combe, University of Aberdeen 

I welcome the opportunity to respond to the Call for Evidence of the Local 
Government and Regeneration Committee in relation to Stage 1 of the Community 
Empowerment (Scotland) Bill.  

This response is made in a personal capacity, but two points should be noted in that 
regard. First, I am employed by the University of Aberdeen at the School of Law. 
Second, I was an adviser to the Land Reform Review Group (appointed in June 
2013). Neither role has had any direct impact on this submission.  

Please note that I submitted a response to the Land Reform Review Group’s Call for 
Evidence and a response to the exploratory consultation on Community 
Empowerment and Renewal Bill. Both of those responses are publicly available and 
may be of interest to the Committee. 

I am happy for this response to be in the public domain. 

This response will focus on: human rights; the use of the term “abandoned”; the 
need for a company limited by guarantee in the proposed Part 3A of the Land 
Reform (Scotland) Act 2003; and the Part 3A register 

Human Rights 

The right to property is recognised in the European Convention for the Protection of 
Human Rights and Fundamental Freedoms ("ECHR"), that right being expressed in 
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Article 1, Protocol 1 (“A1P1”). A1P1 does not mean that private ownership is 
sacrosanct in all circumstances. A landowner can be divested of ownership when it 
is in the public interest for that to happen. The Committee may be interested to note 
that in South Africa, there is a specific constitutional declaration in section 25 that 
“the public interest includes the nation's commitment to land reform, and to reforms 
to bring about equitable access to all South Africa's natural resources” (although the 
recognised need for reform in post-apartheid South Africa is not a direct comparator 
to Scotland).  

The yin that is the apparently retarding force of A1P1 is balanced against the yang of 
Article 11 of the UN International Covenant on Economic, Social and Cultural Rights, 
which guarantees certain rights such as sanitation, food and housing. Scottish 
legislation must not be in breach of the ECHR, in terms of the Scotland Act 1998, but 
the Committee should be aware that human rights do not began and end at 
Strasbourg (where the European Court of Human Rights sits).  

That said, the ECHR is crucial because of the role it plays in relation to devolved 
legislation (in the Scotland Act 1998 (as amended)). The Committee should therefore 
note that a compulsory transfer of property from one landowner to a new private 
landowner is acceptable in ECHR jurisprudence, as seen in James v UK (1986) 8 
EHRR 123 and more recently in Pairc Crofters Ltd v Scottish Ministers [2012] CSIH 
96; 2013 S.L.T. 308. 

It can also be noted that the operation of positive prescription (under the Prescription 
and Limitation (Scotland) Act 1973) can serve to replace a remiss owner of land with 
another owner, where the new owner has possessed that land for a certain length of 
time and registered a deed at the Land Register of Scotland. That process is due to 
be reformed very soon, by the Land Registration etc. (Scotland) Act 2012, but for 
present purposes it shows that Scots law is perfectly comfortable with the idea of 
one person’s ownership being usurped by another.  

As such, it would seem the current proposals to introduce a new Part 3A to the Land 
Reform (Scotland) Act 2003 and to widen the scope of the right already conferred by 
Part 2 are well within the realms of ECHR compliance.  

Abandoned land 

Clause 48 of the Community Empowerment Bill deals with “abandoned and 
neglected land” by giving communities a right to acquire land that is “wholly or mainly 
abandoned or neglected” (see the proposed s.97C(1) of the Land Reform (Scotland) 
Act 2003. The word “abandoned” is suboptimal, because it has a very specific 
meaning in Scots private law. Property lawyers would use that term in a situation 
where an owner has actively sought to walk away from an item of property. This is 
most readily imagined with corporeal moveable things (i.e. tangible objects that are 
not attached to land): consider Carey Miller with Irvine, Corporeal Moveables in 
Scots Law (2nd edition, 2005) at paragraphs 2.07-2.08. Whilst land cannot be cast 
away in quite the same manner, an owner may seek to disclaim land. This was most 
recently witnessed in the case SEPA v Joint Liquidators of Scottish Coal (2014 SLT 
259).  
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As such, a synonym for abandoned seems preferable, but it is tricky to pick one. 
“Unused” and “underused” are ripe to cause arguments and there may be issues 
where an owner has made a conscious decision to not manage land (i.e. allow it to 
go wild, perhaps for conservation purposes). “Derelict” might be appropriate, but in 
common usage that normally relates to buildings. “Deserted” might imply a complete 
surrender of any relationship to the land. Unfortunately, I do not have an ideal 
substitute for “abandoned”, but the Committee should consider carefully whether 
“abandoned” is appropriate. One drastic solution might be to remove “abandoned” 
entirely, leaving the legislation to relate to “wholly or mainly neglected land”.  

Company limited by guarantee 

There is no compelling reason to mirror the requirement for communities to 
incorporate as a company limited by guarantee (but see below relating to the Part 3A 
Register). Whilst it might be argued consistency with the rest of the Land Reform 
(Scotland) Act 2003 is useful, this comes at the cost of flexibility for a community. An 
alternative approach is to focus on an organisation’s rules/constitution, as is the case 
with some common property options in the comparator jurisdiction of South Africa 
(See further Combe, “Parts 2 and 3 of the Land Reform (Scotland) Act 2003: A 
Definitive Answer to the Scottish Land Question?”, (2006) Juridical Review, pp.195-
227). 

The Part 3A Register 

Although publicity is undeniably important when dealing with land, a query might be 
raised about the need for a new register. Assuming the requirement that a 
community be embodied as a company limited by guarantee is retained, publicity 
about that community comes via Companies House. The Land Register will provide 
publicity about the land. Notifications from the Scottish Ministers can (presumably) 
be publicised without a new register. Is a new register justified? 

That said, a central reference point for Part 3A could be useful for a variety of 
people, so this potential criticism should not be overstated.  

Written submission from the Development Trusts Association Scotland 

The Development Trusts Association Scotland (DTAS) is the national member-led 
organisation for development trusts in Scotland, with a membership of 210. Our 
members are community-led organisations engaged in the regeneration of their 
communities through a combination of enterprise, community ownership, creativity 
and voluntary effort.  The most recent survey of members, established that in 2011, 
DTAS members had a combined annual turnover of £39 million (of which £21 million 
was derived from non-grant income) and owned assets valued at £51 million. See: 
www.dtascot.org.uk 

Over the last 5 years, DTA Scotland, has run a Promoting Asset Transfer 
programme (2009-11) and we currently operate our Community Ownership Support 
Service (2011 to present). Both these Scottish Government funded activities have 
focused on the sustainable transfer of local authority assets to appropriate 
community organisations, although COSS has more recently began to engage with 
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other public agencies seeking to explore asset transfer. See: 
www.dtascommunityownership.org.uk 

Early this year, a DTA Scotland-led consortium was awarded a contract from the BIG 
Lottery Scotland and Carnegie UK to run a 3 year community shares programme. 
Community Shares Scotland aims to  create a step change in the awareness of, and 
knowledge about, this exciting new form of social finance, and will directly supporting 
tens of community share issues across a range of community sectors. This is likely 
to include community renewable energy projects, community owned shops and other 
businesses, and the acquisition and development of community owned assert. See: 
www.communitysharesscotland.org.uk 

DTA Scotland welcomes the opportunity to submit written evidence on the 
Community Empowerment Bill and this submission to the Local Government and 
Regeneration Committee draws heavily on the combined knowledge and experience 
of DTA Scotland as an intermediary organisation, and the collective wealth of 
knowledge and experience of our membership.  

To what extent do you consider the Bill will empower communities? 

Over the last couple of decades there has been an almost organic growth in 
development trusts, community land initiatives and other types of community anchor 
organisations throughout Scotland. The emergence of these organisations builds on, 
and complements, the proliferation of community controlled housing associations 
and tenant co-operatives during the previous couple of decades. These community 
anchor organisations are running an increasing range of services, activities and 
businesses, and the approach taken is invariably characterised by the use of 
community ownership and community enterprise. The progress which these 
organisations make over the coming years, will determine the success of the 
Scottish Government’s aim of promoting community-led regeneration.  

DTA Scotland believes that key parts of the Community Empowerment Bill (CEB) 
reflect and build on this grass roots development, and have the potential to 
strengthen the ability of communities to take the initiative, be innovative and 
enterprising, and unlock local creativity. In particular we believe that the CEB has the 
potential to encourage and support many more communities to become involved 
in community-led regeneration and crucially, to make it make it easier for 
communities to acquire vital or important physical assets, and / or have a greater 
role in the delivery of local services. DTA Scotland acknowledges that this will 
depend to a large extent on getting the detail within the accompanying statutory 
guidance right, but believes that parts of the Bill provide a useful overview and 
framework for this to take place. 

DTA Scotland particularly supports Parts 3, 4 and 5 of the Bill, covering the areas of 
community involvement in service delivery, community right to buy and asset transfer 
respectively. It is however less clear how some other parts of the CEB contribute to 
community empowerment, and caution needs to be taken to ensure that the range of 
provisions included, do not confuse rather than clarify what we mean by community 
empowerment. For example, top down, community engagement, which is a valuable 
activity in its own right, is not community empowerment. Too often in the past, 
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opportunities to empower communities have been lost on the altar of community 
engagement. 

In general however, DTA Scotland is very supportive of the Community 
Empowerment Bill. We recognise that some key messages have been picked up 
within previous consultation phases which we believe have undoubtedly 
strengthened the Bill. We also believe that there is potential to further refine and 
strengthen the CEB, and we offer some suggestions which we hope will assist the 
Local Government and Regeneration Committee’s discussions and deliberations.  

What will be the benefits and disadvantages for public sector organisations as 
a consequence of the provisions of the Bill? 

DTA Scotland believes that the existence of strong, independent community anchor 
organisations provides the public sector organisations with an additional, alternative 
and potentially dynamic partner as they grapple with the undoubted challenges 
which the public sector will continue to face in these straightened financial times. The 
ability of community organisations to utilise local passion and access alternative 
funding to maintain important and heritage assets, to find new and creative ways to 
deliver (or co-deliver) key local services , to take a more enterprising approach to 
address some public sector challenges, and to take increased responsibility and 
build community resilience, should all be regarded as a useful and positive 
contribution which provides an alternative but complementary option for public sector 
organisations. 

The experience of development trusts suggests that this is precisely what happens 
when a mature and mutually respectful relationship develops between community 
anchor organisations and, in particular, their local authority. However, far too often, 
the emergence of a development trust is seen as a threat, rather than a potential ally 
and partner, and the relationship is characterised by a lack of understanding and 
respect, and can often be undremined by bureaucratic inertia.  

The Community Empowerment Bill ushers in a new approach which, if it is to have 
impact and be successful, requires significant culture change within large parts of the 
public sector. This is unlikely to be easy or quick, but the Community Empowerment 
Bill has the potential to give out a serious and important message about Scottish 
Government intent. DTA Scotland welcomes the recent COSLA report which 
embraces the principles of subsidiarity and empowerment, and regards this report as 
an extremely important contribution to the debate and to the necessary culture 
change process.  

Do you consider communities across Scotland have the capabilities to take 
advantage of the provisions in the Bill?  

The Minister has made it clear at many public appearances over the last 12 months 
that legislation will not be enough in itself, to deliver community empowerment, and 
DTA Scotland totally endorses this position. There is clearly two additional issues 
which need to be addressed – one of ensuring the sufficient availability of funding 
and resources which support the activities covered within the Bill, and secondly, as 
the question suggests, ensuring that the right kind of information, advice and support 
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is available to, where necessary, build the capacity of community anchor 
organisations to take advantage of the provisions.  

DTA Scotland, reflecting the experience and views of our members, have argued 
consistently that we need to re-think how we do ‘capacity building’ in Scotland if we 
are serious about supporting community-led regeneration. We need to be clear 
about whose capacity is being built, and for what purpose. On the basis of this we 
may need to re-prioritise, reconfigure and refine the capacity building support which 
is currently available. DTA Scotland would be happy to expand on our thoughts on 
how we do this, but in the interests of brevity, we would draw the Committee’s 
attention to two specific areas. 

Firstly, the experience of development trusts throughout Scotland is that if we want 
to build organisational capacity, we need direct (and focused) investment in 
community anchor organisations. We are delighted that the Scottish Government’s 
Regeneration Unit recently launched an innovative  

‘Strengthening Communities’ programme which does exactly this, and while this is 
being regarded as a pilot to demonstrate impact, DTA Scotland believes that the roll 
out of this programme would go a long way to addressing the question of capability.  

Secondly, DTA Scotland would argue that we need to recognise that the knowledge 
and expertise increasingly rests, not within external support organisations, but within 
the development trusts and other community anchor organisations who are turning 
around failing assets, developing renewable energy projects, managing landed 
estates, successfully regenerating high streets, taking over post offices, petrol 
stations and local shops, etc, etc! The implementation of the Community 
Empowerment Bill presents an exciting opportunity to recognise this, and develop a 
peer education and peer support programme which taps into and effectively utilises 
this knowledge and expertise. Such a programme would be incredibly resource 
efficient in relation to other methods of capacity building, with the added benefit that 
the main financial beneficiaries would be community organisations themselves.  

Are you content with the specific provisions in the Bill? If not what changes 
would you like to see and why? 

While this submission focuses on the Parts 3, 4 and 5, DTA Scotland would like to 
reiterate a couple of comments made in previous submissions about Community 
Planning and offer some a further general observation. We also recognise that some 
of the issues highlighted below may be best addressed within the development of the 
statutory guidance, but would welcome assurances that this will be the case. 

(a) In the interests of clarity and plain English (key principles of Community 
Empowerment) we request that Community Planning Partnerships (CPPs) are re-
named to describe what they actually do. Whatever your views about CPPs, they are 
strategic public sector planning organisations, and their title should be amended to 
reflect this. 

(b) The suggestion that CPPs will drive the full public sector reform agenda lacks 
evidential support. While most CPPs are undoubtedly addressing the integration of 
public services, there seems no evidence that the kind of increased role for 
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communities envisaged by the Christie Commission will be delivered through CPPs. 
This is a crucial aspect of the public service reform agenda and thought needs to be 
given to what kind of mechanism or what space is required to facilitate the 
engagement ofwhat are, effectively, top down and bottom up processes. Whatever 
this mechanism or space looks like, it would be the view of DTA Scotland that given 
the, at best marginal, involvement of communities, it is unlikely to be created within 
CPPs. 

(c) Given the innovative nature of the Community Empowerment Bill, DTA Scotland 
suggest that the Local Government and Regeneration Committee may wish to seek 
an assurance from the Minister that the legislation will be reviewed within a specific 
period of time. 

Part 3: Participation Requests 

This is a crucial part of the Bill, and one which DTA Scotland believes is a potential 
game changer. However, a lot has been left to regulation, and there is a danger that 
the processes will be overly complex and inaccessible. We would therefore welcome 
a commitment to keep processes simple and in plain English, within the guidance. 

While welcoming this provision, we would offer the observation that it may be helpful 
to separate the ability of communities to influence service delivery, from the ability 
of communities to request to be involved in delivering / co-delivering public 
services. These are quite different activities. While there is a relationship between 
both aspects, it would appear to us that a more light touch process would be 
applicable to the former activity, which should also arguably be available to a wider 
range of community organisations. 

We note that there is no right of appeal for this provision, and would request that this 
is included in the legislation, or that an assurance is given that this is included within 
the guidance. 

Part 4: Community Right to Buy 

DTAS fully supports the creation of a universal community right to buy (CRtB). 

We also fully support the efforts of the Bill to simplify and refine the CRtB. Our 
colleagues in Community Land Scotland and Community Woodland Association 
have provided detailed comments on the simplification and refinement of the CRtB 
processes and we would add the weight of DTA Scotland to the relevant comments 
made on this area within their respective submissions. 

While we are pleased to see the inclusion of Scottish Charitable Incorporated 
Organisations (SCIOs) in the definition of an appropriate community body, we would 
urge the Committee to request the legal reasons why Community Benefit Societies 
(BenComs) have been excluded. In our experience many community organisations 
using a BenCom structure can meet the ‘prescribed requirements’ of an appropriate 
community body, and given the increasing use of community shares to fund the 
acquisition and development of assets, the omission of BenComs from the legislation 
seems perplexing. 
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DTA Scotland commends the Scottish Government for introducing a provision for 
dealing with abandoned or neglected land. However the Committee may wish to 
explore why SCIOs (and BenComs) are not regarded as an appropriate community 
body for this provision. 

Section 97 requires that the application must specify the owner of the land. If the 
land is abandoned or neglected, it may not be possible to identify the owner of 
the land. Does this invalidate the application? Given that the issue of establishing 
clear title is a common problem when dealing with abandoned or neglected land, 
how will this be addressed? 

Also in section 97, is it possible to clarify what is meant by “the community body has 
tried and failed to buy the land”. For instance what happens if the community has 
tried to buy the land, but the asking price bears no relation to the value of the land?  

Section 97 places a duty on the community body to expedite transfer on completion 
of purchase. There needs to be a public commitment of support (both technical and 
financial) to ensure that this is not too onerous a burden, which effectively prevents 
the use of this provision. 

We also note that in clause 97S, the valuation of land includes separation or 
disturbance value for the owner. If the value of the landowners wider holding is 
diminished this is the result of them abandoning or neglecting the land. Could the Bill 
team explore whether the valuation could be limited to market value only. 

DTA Scotland has a concern about clause 97T, which provides owners with a right of 
compensation from the community body. Surely this should be limited to those 
situations where the application is granted. If the owner loses land due to their own 
negligence, it does not seem disproportionate that they have to cover their own 
costs. There is also a danger that owners sue community bodies for high levels of 
solicitors’ fees, etc. 

Finally, clause 97X, which allows any interested party to refer questions to the land 
tribunal, seems to add unnecessary delay to a process which already has sufficient 
checks and balances. Could the Bill be amended to request that Ministers can refer 
to lands tribunal, if considered appropriate? 

Part 5: Asset Transfer Requests 

DTA Scotland acknowledges that this area of the Bill has been strengthened in a 
number of ways since the consultation process. While we fully support the asset 
transfer provisions, we feel that they could be further strengthened.  

DTA Scotland has consistently requested that all local authorities and public bodies 
should make registers of assets publicly available. This is essential if community 
bodies are to look critically and pro-actively at what assets would best further their 
aims, rather simply respond to ‘fire sales’ of surplus assets (many of which will be 
liabilities). 

In the CRtB provision, there is a useful discretion which allows for a body of less 
than 20 members, but this discretion is not reflected within Section 53 – Asset 



RACCE/S4/14/31/3 
 

22 
 

Transfer Requests. DTA Scotland is currently working with the development on the 
island of Canna for whom the ability to take on a couple of assets will be critical to 
sustaining the small population on the island. While this discretion is likely to be used 
infrequently, it could be crucial for small, marginalised communities, and we would, 
therefore, seek to see it included. 

DTAS would seek assurance that within the statutory guidance there is a 
requirement to provide relevant information about public sector assets (conditions 
surveys, utility costs, etc) to prospective community buyers within asset transfer 
processes.  

The issue of transfer at less than market value is a crucial element within this area of 
activity, and the Committee may wish to seek an update from the Minister on how 
relevant revisions of the Scottish Public Finance Manual are progressing. It is 
imperative that the discretionary power, which local authorities currently enjoy, to 
transfer assets at less than market value, is extended to other public bodies, and that 
advice on how to arrive at an appropriate value (perhaps with the help of a third 
party) is included in the statutory guidance. 

The commercial sustainability of an asset transfer will often hinge on the value of the 
asset and the conditions (eg economic burdens) attached to the transfer. It is 
essential that there is scope for negotiation on these issues within the asset transfer 
processes and we suggest that clause 56(2)(a) could we reworded to encourage 
negotiated settlements.  

We welcome the introduction of an appeal provision within the local authority asset 
transfer process, and would request that appeals are considered by elected 
members. DTAS would seek an assurance that this is reflected within the statutory 
guidance. It would also be helpful to clarify whether the appeal process will apply to 
the valuation of the asset and the conditions attached to the transfer.  

Part 6: Common Good 

While DTAS welcomes the ‘tidying up’ of Common Good, we would have liked to see 
this area addressed further within the Bill. We are however satisfied that there will be 
the potential to address this concern within the Land Reform Bill, which we 
understand will be brought forward within this administration. 

However, within the specific context of community empowerment, there are 2 
issues which we would like to highlight. 

Firstly, we would suggest that it is essential that common good registers make clear 
reference to the specific area (town or burgh) from which common good assets 
came. We would seek confirmation that this will be picked up in the statutory 
guidance.  

Secondly, where a common good asset is, in effect, clearly being transferred back to 
the community from where it came, we would suggest that the Bill removes the 
requirement for Sheriff Court approval of the transfer. This adds time and money to 
what is already a sufficiently costly and expensive process for both the community 
body and the local authority.  
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What are your views on the assessment of equal rights, impacts on island 
communities and sustainable development as set out in the Policy 
memorandum? 

It seems reasonable to demand that community bodies who benefit from the various 
provisions are democratic and inclusive organisations, and can demonstrate this in 
terms of their governing documents and practice.  

The provisions of the Bill should create opportunities for all communities. As referred 
to above, there will be a challenge in doing this in those communities which are more 
grant dependent and less enterprising, and which currently lack the necessary 
capacity to embrace the opportunities which the Bill will create. Pro-active 
intervention may well be required in communities (particularly deprived or 
disadvantaged ones) which do not have the kind of strong, community anchor 
organisations necessary.  

Written submission from Scottish Land & Estates 

Scottish Land & Estates represents landowners, land managers and rural 
businesses across Scotland with wide-ranging interests in their local communities, 
many of whom are already working to deliver the aims of the Community 
Empowerment (Scotland) Bill (“the Bill”).  We were pleased to form part of the Terms 
of Reference Group for the Bill and to have the opportunity to respond to the two 
previous consultations. 

General Comments 

Scottish Land & Estates is supportive of the principles of the Bill and the extension of 
community right to buy on the current willing seller basis to the whole of Scotland, 
but it is important that the Bill provides a framework through which groups, 
individuals and businesses are empowered to deliver locally.  We fully recognise that 
successful community empowerment results from local enthusiasm leading to local 
initiatives, local decision-making and local processes, and wish to ensure that all 
parts of the community are truly empowered.  Voluntary agreement has to be the 
essence of genuine community empowerment, and there are many benefits to be 
gained through collaboration and partnership.  It is noticeable that much land which 
has been transferred into community ownership, has been undertaken without 
recourse to the provisions of the Land Reform (Scotland) Act 2003. It is imperative 
that lack of use of the powers is not seen as a failure of the community ownership 
agenda. The lack of information on land and property assets transferred to the 
community without recourse to the legislation must be addressed. 

The apparent focus on ownership in the Bill does not of itself equate to 
“empowerment”. There are many ways in which a community can become 
empowered. As Stuart Hashagen, senior Community Development Adviser at the 
Scottish Community Development Centre said in evidence to your Committee on 12 
March 2014, “My point is that not every community wants to take over buildings, land 
and assets.”  Specifically we have concerns regarding the provisions in relation to 
abandoned and neglected land which we have addressed below. 
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Generally, it will be vital for the measures in the Bill to strike the correct balance 
between the policy objective of strengthening the role of communities in influencing 
the stewardship of local property assets, on the one hand; and the right for owners of 
property to be in a position to progress their own long-term asset management 
objectives on the other. 

Part 2 - Community Planning 

Scottish Land & Estates is broadly supportive of clauses 4 to 13 of the Bill in relation 
to Community Planning.  We are of the view that effective community planning is 
central to helping enable more people in rural and urban Scotland  have a stake in 
the ownership, governance, use and management of land.  Therefore we welcome 
the alignment with national outcomes at Clause 4(3), having previously called for 
further work to align national policy initiatives with local planning.  The sentiment in 
the Policy Memorandum in terms of maximising involvement from all partners, which 
obviously needs to include the private, independent and third sectors, is also 
encouraging.  A strategic joined-up approach is vital and we would have welcomed 
specific reference to Community Councils in Schedule 1 to the Bill.  Overall, it needs 
to be borne in mind that legislation alone will not establish successful community 
planning which is dependent upon the relationships between and culture of, 
organisations. We would like a clear commitment from the Scottish Government that 
significant activity will be undertaken in addition to the legislation to improve the 
community planning process.  

Part 4 - Community Right to Buy Procedure 

Scottish Land & Estates is keen to ensure that the community right to buy process is 
as straightforward and equitable as possible for both parties, community and owner.  
It is in neither party’s interest for a community acquisition to be protracted or for there 
to be any uncertainty. 

Clause 33 introduces a requirement for an owner to inform Ministers within 28 days 
of an exempt transfer being made of this taking place.  We consider this to be at 
odds with the fact the transfer is “exempt”.  Further, Registers of Scotland maintain 
both the Land and Sasine Property Registers as well as the Register of Community 
Interests in Land and at present it is sufficient to include a declaration in the 
disposition, detailing the exemption which is being relied upon.  It would therefore 
appear to be most straightforward for there to be internal communication within 
Registers of Scotland as opposed to placing an additional unnecessary burden on 
the owner to notify.   

Under the current legislation there is certainty regarding the outcome of the ballot 
result and we are therefore concerned that clause 39 of the Bill removes this 
certainty, reducing the worth of the ballot and increasing the time period for 
determination.  A ballot is the best and fairest way to measure support as there 
requires to be transparency, clarity and a tangible outcome.  The Post Legislative 
Scrutiny Report of the 2003 Act published in September 2010 noted, “There was 
strong support among Community Bodies for the principle of holding a ballot, and 
most (though not all) supported some level of minimum turnout requirement. One 
interviewee noted that the demonstration of community support achieved through 
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conducting a rigorous ballot was very useful to their organisation because ―no-one 
can say that the community don‘t support what we‘re doing.” 

In terms of extenuating circumstances which may be taken into account we would be 
keen to guard against spurious claims and specifically would be interested to know if 
there is any standard practice or guidance from the Electoral Commission or other 
impartial body in relation to elections generally which should be reviewed if such a 
measure is to be adopted.  It is entirely proper that circumstances such as adverse 
weather should be accounted for.  

We appreciate that the Financial Memorandum suggests expenditure involved in 
running the ballot will not be onerous, but this is predicated on a certain restricted 
usage of the measures in the Bill.  In our view, as the ballot is at the initiation of the 
community body it should be for the community body to meet the expenses and not 
the public purse as proposed in clause 37 of the Bill.  

Late applications were intended to be the exception rather than the rule, but now 
account for around one-third of community right-to-buy applications.  The Bill further 
relaxes the criteria in terms of Clause 31.  In reality if the process is working properly 
we believe that this should reduce the need for late applications.  Community right to 
buy in our view is intended to be a proactive as opposed to reactive tool and the 
legitimacy of the process is undermined where late applications become almost 
standard. 

One suggestion which may improve the late application procedure would be if a 
landowner could obtain exemption from a late application by giving forward guidance 
of say, six months, of a potential sale of land by advertisement in a local newspaper, 
giving the community body say, 4 months, to organise itself and register an interest 
in that land, failing which no late application would be entertained by Ministers. 

One part of the existing process where there has been undue delay in consideration 
of applications to date is in relation to the discretion which Ministers currently have 
and there is no recognition in the drafting of the Bill or accompanying documentation 
of the potential  role of Scottish Ministers delaying determination of matters, whether 
that be political or resource-led.  Ultimately it should not be forgotten that community 
right to buy involves three parties, not just the landowner and community body, but 
also the Minister as well.  The Final Report published in September 2010 on the 
Post-Legislative Scrutiny of the Land Reform (Scotland) Act 2003 by Calum 
MacLeod and others flagged this issue of Ministerial discretion.  We would welcome 
the introduction of a monitoring system into delays in this part of the community right 
to buy process. 

Clause 44 of the Bill means that a landowner who withdraws from a sale to a 
community body following Ministers appointing the valuer, will be at risk of having to 
pay to the Ministers, at their discretion, any expense the Ministers have incurred.  
This provision is a cause for concern, given that under the Community Right to Buy, 
an owner has the right to withdraw his land from a sale to the community body, after 
the right to buy has been activated, provided the appropriate notification has been 
given.  We would look for comfort that Clause 44 is not used to arbitrarily penalise a 
landowner who for a variety of reasons decides not to proceed to sell land, as is his 
right.  A landowner may decide not to proceed for a number of valid reasons, such 



RACCE/S4/14/31/3 
 

26 
 

as where land is owned in Trust, not all of the trustees being made aware of the sale, 
where family or financial circumstances of the landowner change. We do however 
appreciate that there may be cases where use of these provisions is warranted.  

Abandoned and Neglected Land 

Scottish Land & Estates’ members similar to others in their respective communities 
will be supportive of moves to deal with derelict, vacant and untidy ground which 
impacts on the local amenity and environment.  However, we have serious concerns 
about the current drafting of clause 48 of the Bill in relation to “Abandoned and 
neglected land”.  If the aim of this section is genuinely to stop community blight and 
allow for productive use of the land as the Policy Memorandum appears to indicate, 
then this is not realised in the current drafting of the Bill.  We are concerned that the 
provisions will in fact give succour to those seeking to thwart development or other 
management plans.   

It was noticeable that of the 75 questions in the second consultation document only 2 
of those concerned this absolute right to buy provision on neglected and abandoned 
land and there was no reference to it in the draft Bill which accompanied the 
consultation.  The responses to those questions by consultees across various 
sectors expressed concerns about how this proposal could be adequately legislated 
for and it is extremely disappointing that definitions have not been developed by the 
Scottish Government since that second consultation, given the passage of one 
whole year.  It will not be clear at all how this will work in practice until regulations 
are published and even then it will depend upon the drafting of those regulations 
which will enjoy less thorough scrutiny than primary legislation.  While we recognise 
there is a purpose for secondary legislation where detailed procedural matters 
require to be fleshed out, in this instance the critical matter of definition is being left 
to secondary regulations.    

In our view, an owner is entitled to know, prior to the Bill becoming law, what is 
meant by the separate terms of “abandoned” and “neglected”.   As the Bill is 
currently worded neither owner nor community body will have certainty on the 
circumstances in which these provisions could be used.  We would suggest that is 
not appropriate to deal with the transfer of fundamental property rights through 
secondary legislation.  The definitions of “abandoned and neglected” need to be set 
out in the Act, given this is such a major issue and introducing compulsory 
acquisition. 

The clause heading in the Bill refers to “Abandoned and Neglected” land which we 
assume refers to the fact that both areas are to be dealt with in that clause, since the 
part which is to be inserted in the Act refers to “abandoned or neglected”.  Clarity is 
required not only in terms of definition of both, but also that these are being 
considered exclusively in that the land need only meet the tests of one definition.  
We also question whether consideration has been given to this part of the Act 
relating to urban areas alone, rather than coverage being for the whole of Scotland? 
If we are looking to address those small parcels of land which prevent sustainable 
development or cause blight then should we restrict use to settlements over a certain 
population?  
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We are unclear as to the reference to “wholly or mainly” at 97C(1).  The extent of the 
landholding to be considered requires to be thoroughly scrutinised in forming any 
legislation in this area.  Indeed, 97C(3)(a) requires further consideration in terms of 
the definition of “an individual’s home” and also the extent to which the location of 
stables, log sheds and other outbuildings are considered.  We also have concerns 
regarding 97C(3)(f) which allows for the exclusion of prescribed land, particularly if 
this includes large charities. 

While we recognise abandonment as a concept in terms of a leasehold interest, we 
are not clear how title to a property can be abandoned.  The Court of Session only 
last year on appeal ruled in relation to Scottish Coal Company that Scottish 
liquidators were unable to abandon land owned by an insolvent as a means of 
avoiding onerous duties relating to the land.  Indeed we are also unclear how land 
can be “mainly abandoned”. This does not appear to be a legally competent term.   

In terms of the process set out in the Bill, we believe that deprivation of ownership is 
not the appropriate final outcome and it is questionable in ECHR terms whether this 
is in fact a proportionate response.  Where there is “abandoned and neglected” land, 
the key issue the Bill requires to address is land use, not ownership.  This is not 
realised by 97H(c) which solely relates the criteria for consent to ownership.  In 
contrast the Housing (Scotland) Act 2006 addressed problems of condition and 
quality in private sector housing with Housing Renewal Areas very much focused on 
addressing use.  

For example, owners of land under agricultural tenancies may have very limited 
control over the utilisation of the leased land and short of going through time-
consuming and potentially costly court processes may be unable to rectify this.  It 
would seem inequitable for land to be compulsorily acquired, where the owner is not 
actually responsible for the perceived absence of activity or poor management. 

Some redevelopment projects can take a considerable period of time and the sense 
that nothing is being done with the land is not the reality.  The various flora and 
fauna that may be existing in an “overgrown” site may have a value all of their own.  
This must be carefully examined.  In a rural context a scheme to return land to wild 
land status may appear neglectful to some in a community, but in fact the absence of 
active management is not necessarily a sign of either “abandonment” or “neglect”.  
Land may be delivering wider public good in the form of ecosystem services despite 
not being actively managed.  Active management of itself can therefore not be 
properly used as a term in defining abandonment and neglect.  Biodiversity, carbon 
capture, recreation and cultural value may all be components of different sites and 
the Bill as drafted does not take into account such circumstances, despite page 19 of 
the consultation document stating “Land which is intended for recognised 
conservation purposes would not be considered to be neglected or abandoned”, the 
Bill as drafted does not reflect that. 

Under the provisions there is a risk that land which is lying fallow as a result of sound 
farming practice or land which cannot currently be developed for justifiable 
commercial reasons or land subject to a conservation agreement to reduce sheep 
grazing would be threatened.  Rather than empowering a community, this provision 
as it stands could lead to conflict in a community. 
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There is in the present drafting no clear opportunity afforded to the owner to counter 
suggestions of abandonment or neglect.  The only provision available is clause 
97G(9) whereby Ministers may invite views in writing on the application by the owner 
and the community body thereafter has another opportunity to address those points, 
without further input from the owner of the land.  This would seem to be inequitable. 

In tackling land abandonment, the reasons behind this, not necessarily related to 
statute should be better explored.  These can include environmental such as a 
decrease in soil fertility; socio-political, for example rural depopulation; or economic, 
market globalisation.  Whether abandonment poses a threat or an opportunity may 
depend on a whole variety of factors.  The Final Report of the Land Reform Review 
Group highlighted “long-term urban land vacancy and dereliction” and we feel that 
the focus ought to be on urban renewal where there are recognised problems. 

One area of concern we have is that the abandoned or neglected ground might give 
the appearance of that owing to a blight such as ransom/lack of access, which any 
community body purchasing would only inherit and be equally incapable of defeating 
– unless it was envisaged that the Government would use compulsory powers to 
remove the blight.  We would sincerely hope that Ministers are not following that 
arbitrary route which we believe would be discriminatory. 

We are not clear in terms of the proposed clause 97D why the community body for 
this part of the Act effectively requires to be a company limited by guarantee and 
suggest that there is parity with the new provisions for normal community right to 
buy. 

In summary, we support the aims of this section but do not believe that the 
mechanism is the appropriate tool. 

Part 6 - Common Good 

Scottish Land & Estates welcomes clauses 63 to 67 of the Bill in relation to the 
common good.  In our consultation responses, we supported the establishment and 
maintenance of a publicly accessible common good register following clarification of 
the assets which form part of the common good.  The Bill rightly focuses on this area 
and we do not have any further comments at this stage. 

Part 7 - Allotments 

The Bill repeals the Allotments (Scotland) Acts of 1892, 1922 and 1950 in their 
entirety as well as the allotments provisions contained in the Land Settlement 
(Scotland) Act 1919. 

While the original legislation refers to local authorities letting to tenants, subsequent 
legislation does, at least in part, envisage private letting of allotment sites in the 
wording of some sections.  This is particularly in relation to the termination of 
tenancies and compensation to both landlord and tenant.  Therefore while we 
support the tidying of older legislation and the clarity and consistency which comes 
with the definitions in clauses 68 and 69 of the Bill, it does not appear that the 
relevance of some of the older legislation to privately owned allotment sites has been 
accounted for.  This needs to be carefully reviewed prior to the passing of the Bill.  
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We support the duty incumbent on local authorities at clause 77 to prepare a food-
growing strategy. While we note that in relation to allotments this only incorporates 
land owned or leased by a local authority per the definition, we are pleased that 
clause 77(3)(b) extends this to “other areas of land in its area that could be used for 
the cultivation of vegetables, fruit, herbs or flowers”.  As we commented in our 
consultation response we consider that the totality of land available, including that 
outwith local authority supply should be taken into account in shaping such a 
strategy. 

We disagree with clause 87 of the Bill in relation to the sale of surplus produce.  
While there is reference to “other than with a view to making a profit”, this does raise 
issues around trading income etc.  There is a danger that this clause could be used 
to circumvent regulations and requirements which other businesses require to meet 
and could potentially raise environmental health matters.  Allotments have moved 
towards a recreational hobby pursuit and are not commercial enterprises as 
recognised in clause 68 (c)(ii) and we would perceive allotments as being for non-
commercial personal or community food growing.  Therefore this clause ought to be 
deleted.   

Part 8 – Non-Domestic Rates 

Scottish Land & Estates is encouraged by the fact that while clause 94 provides 
powers to local authorities to create localised relief schemes, the local authority must 
have regard to their council taxpayers’ interests and we appreciate in specific 
instances like flooding, such a power may well be worthwhile.  However, the 
potential and viability of such schemes is not yet known and we may wish this part to 
be re-visited if there are adverse consequences for private sector businesses.  In 
particular local authorities will require to be cognisant of ECHR and Competition Act 
rules in relation to this provision.  We would oppose any relief scheme which 
arbitrarily gives a market advantage to one particular type of ownership or 
governance structure and we could perceive difficulties arising for instance in the 
rural sphere where a community-owned farm shop was party to relief, which was not 
available to an adjacent privately family owned farm shop paying full rates.  It may be 
helpful if your Committee were to take soundings as to how similar provisions in the 
Localism Act 2011 work. 

We would be happy to provide further detail on any of the issues raised in our written 
evidence. 

Written evidence from John Mundell, Chief Executive, Inverclyde Council 

To what extent do you consider the Bill will empower communities, please give 
reasons for your answer? 

The Bill will empower communities by establishing processes through which they 
can:  

 Have influence over the design and delivery of public services  
 Participate in community planning: and  
 Acquire and use buildings and land for community benefit. 
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However, the extent of this empowerment is constrained by a number of factors: 

 Not all communities will have the capability or desire to take advantage of 
the provisions within the Bill 

 Terms like consultation and engagement are not defined and could lead to 
compliance without achieving empowerment (a missed opportunity to build 
on the Standards of Community Engagement.) 

 Empowering concepts such as co-production, doing things with 
communities, not for or to them and developing asset based approaches 
are not supported by this Bill, as communities are not held to be equal 
partners. 

Further detail regarding these factors is outlined below. 

What will be the benefits and disadvantages for public sector organisations as 
a consequence of the provisions in the Bill? 

One significant element of the legislation is the requirement on community planning 
partners to commit resources, both towards the delivery of local outcomes and for 
securing the participation of community bodies. This is proving challenging to map, 
particularly as many partner organisation’s budgets are agreed across more than 
one Community Planning Partnership area, and there is not the freedom in budget 
setting that would facilitate the easy commitment of resources to particular projects. 

Issues for Community Planning partners could include what resource they currently 
have available within services to respond to community bodies and the capacity of 
officers to be able to engage community bodies effectively. In order to engage 
effectively with communities across a range of partner services, training may be 
required which will have a cost attached.   In addition, the development of a report of 
the process, and ongoing updates on changes in the outcomes and related matters 
will require dedicated officer time.  In the current climate with ongoing budget 
savings being made, this could become even more problematic, with fewer staff 
across partner organisations available to dedicate to these tasks.  This is, however, 
all dependent on demand, which at present is difficult to predict. 

Do you consider communities across Scotland have the capabilities to take 
advantage of the provisions in the Bill? If not, what requires to be done to the 
Bill, or to assist communities, to ensure this happens? 

Not all communities will have the capability or desire to take advantage of the 
provisions within the Bill.  This is particularly true for disadvantaged and marginalised 
communities who may be unaware of the rights afforded to them by the Bill or lack 
the capacity to claim them. 

The Bill does make reference to CPPs contributing ‘such funds, staff and other 
resources as the CPP considers appropriate’ to assist  with capacity building, but in 
the present financial climate this is unlikely to be achievable. 

The capacity building required to support those communities who currently lack the 
capacity to take advantage of the provisions of the bill, is currently under-funded 
across Scotland, and there has been no indication from the Scottish Government 
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that funding would be made available to carry this out.  In a climate of budget cuts 
and service reduction, it is unrealistic to expect local authorities to be able to provide 
the appropriate amount of support for disadvantaged communities as is required, 
without additional budget provision.   

Are you content with the specific provisions in the Bill, if not what changes 
would you like to see, to which part of the Bill and why? 

Part 1 National Outcomes 

National Outcomes have been in place for some time, however, enshrining these in 
legislation in a Community Empowerment Bill without detailed reference to the 
consultation process is a missed opportunity for Scottish Government to make this 
consistent with the spirit of the Bill and to make it clear that this will not be a 
centralised process requiring ministers only to ‘consult such persons as they 
consider appropriate’. 

This concern applies to the involvement of local community planning partnerships in 
the development of national outcomes as well as the involvement of communities 
within those partnerships.   

Paragraph 2 should therefore be changed to encourage more robust engagement in 
the development of National Outcomes.  

Part 2 Community Planning  

Section 4: Paragraph 25, requires CPPs to ‘consider which community bodies are 
likely to be able to contribute to community planning’ and ‘to make all reasonable 
efforts’ to secure and enable their participation.  This neither encourages CPPs to 
consider community bodies as equal partners nor empowers community bodies to 
see themselves in this way.  Without guidance on when and how consultation should 
take place, this may not lead to the type of empowerment envisaged in the Bill. 

Part 3 Participation Requests 

The requirement on a community body making a request to ‘explain what experience 
it has of the service and how it could contribute’ is reasonable, however, as well as 
the requirement for CPP’s to report on the impact of their engagement on the 
specified outcomes, there needs to be an expectation of ongoing involvement of the 
community bodies and its members as well as the community planning partners, as 
in most circumstances the ‘improved’ outcomes will not be a one off quick fix.  The 
practice of reporting on the impact of engagement should not be restricted to those 
who have formally made a request to participate. 

Part 4 Community right to buy 

With reference to Part 4, in so far as it may relate to the purchase of land in the 
ownership of a local authority, (and also per below to Part 5 on asset transfer 
requests), there is no explicit provision on how these parts of the Bill  will interact 
with the following: 

 The obligation on a local authority to obtain best value in a disposal; 
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 Title restrictions affecting disposal; or  
 Common good issues.  

The absence of such provision will mean these other considerations will still apply 
and the law in that regard will be unchanged. Nevertheless it would be a benefit if 
this was clarified in the body of the Bill by expressly stating either that they still apply, 
and therefore need to be considered in such applications or that they do not apply 
and can be discounted when considering such applications. 

Greater clarification is required of the Local Authority role in this process in general. 
We foresee an expectation from community groups that they will be able to ask Local 
Authorities to exercise compulsory purchase powers to acquire such land. If such 
powers can and are to be exercised, then there will also be a question as to who will 
meet the cost of that process. 

We also have a concern as to the sustainability of groups exercising this right, as 
there is a possible danger in that there will be an expectation on Councils to step in 
and take over assets acquired under Community Right to Buy should the acquiring 
organisation, for whatever reason, be dissolved or simply fall into inactivity. This 
would probably be more likely in respect of assets in a non-rural setting.  

One of the key issues for local government will be dealing with the demand for 
community right to buy land and how to distribute the demand.  This could create 
significant legal and capacity issues within local government which are further 
compounded by the current economic climate and the pressures on local authority 
resources.   

In addition, the provisions within the Bill could lead to an increase in communities 
seeking to check ownership of land.  Again, this could have serious resource 
implications for local authorities.   

The requirement that a Scottish Charitable Incorporated Organisation (SCIO) must 
not have fewer than 20 members will be restrictive and could reduce the number of 
SCIO’s that are able to take advantage of the provisions within the Bill.   

Part 5 Asset transfer requests 

There are potential additional costs should community groups require support to go 
through an asset 

transfer process.  Resource will be required to provide community groups with that 
support.  There are also potential future costs for relevant authorities should the 
community group holding an asset cease to exist, with a potential expectation for the 
relevant authority to take back ownership and responsibility for the asset.   

The comments above regarding the absence of explicit comment on interaction 
between Part 4 and the following issues are also applicable to Part 5:  

 The obligation on a local authority to obtain best value in a disposal; 
 Title restrictions affecting disposal; or  
 Common good issues,  
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Part 6 Common good property 

A number of issues with regards to Part 6 have previously been highlighted by this 
authority and others as part of the previous consultation process.   However, this has 
not resulted in amendment to the Bill. 

This Bill is an opportunity to include immediate improvement to the current law on 
common good, namely addressing the question as to whether or not a Local 
Authority may re-appropriate under S73 land that is common good land in respect of 
which “a question arises as to the right of the authority to alienate”. This is a grey 
area that has been left by the wording of S75 of the Local Government (Scotland) 
Act 1973, and can act as a barrier to effective use of Local Authority assets. The 
recent example of the Portobello Park/High School proposals demonstrates this. 

This Bill is also an opportunity to provide clarification on the legal definition of 
common good. The consultation document circulated in respect of the draft bill 
acknowledged at para. 47 that “at this stage our view is that there are significant 
difficulties in framing a satisfactory definition [of common good]”. It is suggested that 
imposing an absolute obligation on Local Authorities to produce lists of common 
good assets in the context of those acknowledged significant difficulties: 

 Is exposing Local Authorities to a significant risk of judicial review, with 
resultant resource and financial implications; 

 May also result in such authorities adopting a risk averse approach, in 
that in cases of doubt over the common good classification of an asset, 
then it be classed as common good, which it is assumed is not the 
outcome that the Scottish Government sought in promotion of this Bill; 
and 

 May furthermore result in an increase in the barriers to the effective use of 
Local Authority assets, which it is again assumed is not the outcome that 
the Scottish Government sought in the promotion of this Bill. 

In short, the absolute nature of the obligations imposed under the Bill combined with 
the continued uncertainties around the definition of common good will present Local 
Authorities with a resources demand and a risk of challenge. Both of these have 
financial implications, at a time when they, like all public bodies, are operating under 
funding limitations.  

Whilst it is accepted that defining common good is not an easy task, the inclusion of 
a statutory definition would be a significant improvement providing clarity for both 
local authorities and the public at large.  

It is noted that this issue is discussed in the Land Reform Review Group’s recent 
report “The Land of Scotland and the Common Good”, and that therefore further 
provision may appear in the recently announced Land Reform Bill. Nevertheless, our 
comment on the present Bill must proceed in the context of the current law. 

No distinction is made as regards heritable and moveable common good assets in 
terms of the draft Bill. The task of a common good assessment on heritable property, 
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with the benefit or recorded deeds, is a difficult enough task. When dealing with 
moveable assets, where in many cases there are no such records, this task 
becomes significantly more difficult and may in some cases be impossible. If the 
intention of the Scottish Government in promoting this bill is that various provisions 
relating to common good extend to both moveable and heritable assets, in the 
knowledge of the resource implications this has for local authorities, then the wording 
as it stands achieves that. However, if the intention was only that heritable assets be 
covered by one or all of those provisions, then amendment to that effect is required. 

The provision requiring consultation on the disposal or change of use of common 
good assets impose greater restrictions than currently apply. We consider that this 
creates a greater barrier to effective use of these assets. 

 Firstly, no distinction is made between “alienable” and “inalienable” common 
good, or to adopt the wording of the 1973 Act assets where “a question arises 
as to the right of the authority to alienate” and assets where “no question 
arises as to the right of the authority to alienate”. By way of explanation, 
common good assets include many assets that may not be typically expected 
to be characterised as “common good” but nevertheless as a matter of law 
are. For alienable common good, a Local Authority is under the current law at 
liberty to dispose of or re-appropriate under S73 of the 1973 act. If the 
intention is that consultation requirement in this Bill is to cover all common 
good, both the higher profile “inalienable” assets and the less controversial 
“alienable” assets, then that is achieved. However, if the intention was not to 
include the “alienable” assets amendment to the wording is required. 

 Secondly, the obligation is to consult with all community councils in the local 
authority area, not simply those connected with the Burgh whose common 
good the asset forms part of.  Whilst current consultations prior to seeking 
S.75 consent for disposal of an inalienable common good asset need not 
necessarily be restricted to community groups in the Burgh in question, they 
would not in all cases extend to all community councils within a local authority 
area. This will present significant difficulties for local authorities covering a 
large geographical area. If this is not the intended result, then again an 
amendment to the wording is required. 

Part 7 Allotments 

The financial memorandum highlights that there will be costs incurred by local 
authorities regarding allotments depending on how much provision is required to 
meeting local authority targets and how much provision is actually possible.  There 
will be costs to hold and maintain waiting lists and a major officer resource required 
to produce and report annually on a food growing strategy.  The memorandum does 
not state whether the Scottish Parliament will make funding available for authorities 
to meet these costs.   

Should there be an increased demand for allotments such that trigger points are 
reached, then there will be a resource issue both in officers’ time and funding in 
order to comply with the provision to provide allotments. 



RACCE/S4/14/31/3 
 

35 
 

More emphasis and or explanation on the “reasonableness” of any request to enable 
resources more time to respond and react to demand should be incorporated. 

Part 8 Non-domestic rates 

This power may be useful in allowing the Council to be responsive to local problems 
or needs and to have the flexibility to offer a range of options which could help new 
businesses to locate in the area, to retain current businesses, sustain local 
employment and improve the local economy. 

The scheme would require to be carefully thought out as 100% of the cost of any 
relief awarded would be met by the Council. 

What are your views on the assessment of equal rights, impacts on island 
communities and sustainable development as set out in the Policy 
memorandum? 

With respect to equal rights, the Bill may not have the impact it seeks if marginalised 
and disadvantaged communities are not assisted to become aware of this legislation 
and to understand the rights it offers.  These groups may also lack the capacity to 
claim these rights without additional support. 

Written submission from the Glasgow and West of Scotland Forum of Housing 
Associations 

Introduction 

The Glasgow and West of Scotland Forum of Housing Associations (GWSF) is the 
leading membership and campaigning body for local community-controlled housing 
associations and co-operatives (CCHAs) in the west of Scotland. The Forum 
represents 63 members who together own around 75,000 homes. As well as 
providing decent, affordable housing for nearly 75,000 households in west central 
Scotland CCHAs also deliver factoring services to around 13,000 owners in mixed 
tenure housing blocks. For almost forty years CCHAs have been at the vanguard of 
strategies which have helped to improve the environmental, social and economic 
well-being of their communities.  

The Forum’s key objectives are: to promote the values and achievements of the 
community-controlled housing movement; and to make the case for housing and 
regeneration policies that support our members’ work in their communities. 

We welcome the opportunity to contribute to the Local Government and 
Regeneration Committee’s Call for Evidence on the Community Empowerment 
(Scotland) Bill. Our response has been developed by members of the Forum and 
reflects their experiences of working alongside local people in their communities for 
the past four decades. We have answered the Committee’s specific questions but 
begin by offering some overall comments. 

 We support the duty which the Bill places on Scottish Ministers to “develop, 
consult on and publish a set of national outcomes for Scotland, which must be 
reviewed at least once every five years. We also welcome the fact that 
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Ministers must regularly and publicly report progress towards these outcomes. 
However, we would caution that the outcomes in relation to community 
empowerment must be developed in conjunction with communities and must 
be meaningful to them.  

 The overall policy aims of the Bill in relation to community empowerment, 
including supporting subsidiarity and local decision making and taking an 
assets-based approach, echo the core values of the community controlled 
housing movement. Consequently, we are extremely happy to endorse them. 

 We strongly believe that true community empowerment can only be achieved 
as a result of action taking place at local level with local people leading, 
supported by trusted community anchor organisations. As the community 
controlled housing model demonstrates, when community empowerment 
happens in this way it leads to sustainable and enduring physical and social 
regeneration within communities. We are therefore delighted that the Bill 
highlights the important role of community anchor organisations, and 
community controlled housing associations specifically. 

 However, we would like to reiterate here our concerns (as stated in our 
previous consultation responses) that the Bill does not develop thinking about 
how to support the role of CCHAs and other community anchors (e.g. 
Community Development Trusts). We would like to see the Scottish 
Government more clearly setting out the key characterisitics of community 
anchors, and to use this as a platform for promoting innovative and 
collaborative approaches to public service planning and delivery in our most 
disadvantaged neighbourhoods. GWSF’s working definition of a community 
anchor is an organisation that: 

o Operates within a particular neighbourhood; 
o Has the interests of the community in that neighbourhood at the core of 

its purpose and activities; 
o Operates at a local level and is both trustworthy and stable; 
o Has a governance structure based on control by local residents and 

accountability to them. 

 The potential savings to public sector budgets of the early prevention and 
intervention activities which community Controlled Housing Associations are 
involved in are huge. Our model is based on real community empowerment 
which has stood the test of time over the last 40 years.  

 We know that the Scottish Government recognises this and we are delighted 
that the Government’s Third Sector Directorate has recently provided funding 
for one year for a GWSF post of Regeneration Partnership Coordinator. The 
aim of this post is to support CCHAs who wish to further develop their role as 
community anchors, improving on the social, economic and physical 
outcomes for their tenants and local areas. This type of formal 
acknowledgement and support will help to underpin our members’ work in 
their communities as we move into the next 40 years. 
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To what extent do you consider the Bill will empower communities, please give 
reasons for your answer?  

Overall, we believe that the Bill includes measures which have the potential to 
empower communities. But, we would add, not on its own, and with the following 
caveats and comments on particular sections. (Please note these draw upon our 
previous responses to CEB consultations). 

We are pleased that the Bill highlights the fact that “community empowerment means 
different things for different communities.” As our members know from years of 
experience all communities are unique, and all are equipped with distinctive assets 
and often face distinctive obstacles. 

Subsequently, we believe that there is no ‘one size fits all’ approach to community 
empowerment. Different approaches will work in different communities and some 
aspects of the Bill will be more relevant for particular types of communities. 
Furthermore, some communities will have an advantage/be better placed to take 
advantage of the measures in the Bill than others. (We have elaborated on this issue 
in our response to Question 3.) 

Community Planning Partnerships 

We support the emphasis on delivering better outcomes. We strongly welcome the 
proposed focus on outcomes, and a shared plan for outcomes is a sensible 
approach. 

However, our view is that community planning has been (and is likely to continue to 
be) a mechanism for improving the way that public sector organisations work 
together to achieve agreed objectives.  It has generally operated at a local authority 
level, and we believe is likely to continue.  The current proposals do not challenge 
this ‘top down’ view of community planning.      

There has been a serious disconnect between the (valid) objective of public sector 
organisations agreeing common and shared outcomes and the need to effectively 
engage communities in the decisions that affect them. 

The most effective community engagement takes place at a neighbourhood level or 
within particular communities of interest.  So there is currently a serious mismatch 
between the scale of community planning and the scale at which community 
engagement is likely to be effective. 

Community planning partners have (on occasion) tried to bridge this gap by 
encouraging community activists rooted in particular geographic or thematic 
communities to ‘represent’ the community at a local authority wide level.  This has 
led to frustration (on both sides) and to community engagement in community 
planning being ineffective.  

In our view, there is a real need to redesign community planning from a 
neighbourhood level up, to allow effective community engagement and 
empowerment.  This would make sure that the outcomes for community planning 
were directly relevant to the communities which were affected and that there was a 
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direct interest in the planning, resourcing and integration of services.  We see no 
way that this can be achieved at a local authority wide level. 

We believe that community anchor organisations (suitably supported by resources 
from community planning partners) should have a key role in co-ordinating 
community planning at a sub-local authority level.  This approach is being 
encouraged in Glasgow where New Gorbals Housing Association has been 
spearheading the new Thriving Place approach outlined in the Glasgow SOA, and 
Govanhill Housing Association has hosted the Hub – an operational joint tasking 
approach across all the main agencies operating in the area. 

Participation Requests 

We strongly support the participation of communities in the decisions that affect 
them.  However, we are not convinced that legislation is the best way to deliver this.  
For example, our experience is that most public bodies have not embedded the 
National Standards of Community Engagement in the work of their organisations.   

We believe that this has to do with the culture of the organisations and their 
leadership (and a fear of giving up any power to communities): legislation, certainly 
on its own, is not going to bring a major improvement here, in our view.  The process 
that is suggested seems designed to introduce a confrontational, ‘stick rather than 
carrot’ approach between the community and the public body rather than a 
partnership or co-productive approach. 

Community Right to Buy 

We recognise that the Community Right to Buy provisions of the Bill refer to a 
specific legal mechanism. More generally, though, we would assert our strong 
support for community ownership.  After all, each of our 63 members is a community 
owner and collectively our members own around 75,000 homes.  This is beyond 
doubt the most effective community ownership approach in the UK. 

Community controlled housing associations are the best and most enduring example 
of community ownership in Scotland today.  They have achieved this through: 

 well supported capacity building for community members; 
 a balance of local accountability and appropriate external regulation; 
 the creation of substantial community controlled housing assets; 
 their local offices and staff resource; 
 longevity and sustainability and a degree of resilience that is highly unusual in 

community based organisations; 
 the development of a wide range of services; and 
 providing the ‘social glue’ that holds communities together, strengthening local 

networks and making people in communities more connected with each other. 

What will be the benefits and disadvantages for public sector organisations as 
a consequence of the provisions in the Bill?  

We can envisage several benefits for public sector organisations as a consequence 
of the provisions in the Bill. These include: 
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 Meaningful engagement with communities and an opportunity for genuine co-
production of services with Third Sector partners and communities 
themselves; 

 The opportunity to develop innovative ways of working; 
 The opportunity to align key policy areas including Reshaping Care for Older 

People and Health and Social Care Integration with community empowerment 
and a preventative agenda which incorporates a grass-roots, locally focused 
approach; 

 The opportunity to overcome ‘silo’ style working and its associated 
perspectives and behaviours. 

In our experience, public sector organisations often perceive these potential benefits 
as disadvantages. Framed in this way this, the key disadvantages might include: 

 The need to relinquish control to the Third Sector and to communities 
themselves; 

 The need for a top-down and extensive culture change in public sector 
organisations. 

Do you consider communities across Scotland have the capabilities to take 
advantage of the provisions in the Bill? If not, what requires to be done to the 
Bill or to assist communities, to ensure this happens? 

As we have stated already (paragraphs 1.2 and 1.3), all communities are different 
and we believe that there is no ‘silver bullet’ approach which can be used to 
engender community empowerment.  

Furthermore, some communities will be better equipped to take advantage of the 
provisions in the Bill since they are already farther down the road to empowerment 
and have more assets and skills at their disposal which will enable them to 
potentially benefit more. Consequently, an unintended outcome of the Bill might be 
increased inequalities between communities.   

Most of our members operate in the most deprived communities in Scotland – and 
the achievement of real community empowerment in these areas has been an 
enormous influence in increasing confidence and self-esteem for individuals and 
communities in these areas. 

We would like to have seen the Bill directly draw upon this experience and set out a 
coherent and explicit strategy for community capacity building with the community 
anchor model at its core. Although, we do welcome the Bill’s intention to ‘build on 
existing guidance and the experience of communities themselves in becoming more 
empowered, as well as those who have been working over the years to support 
communities.’ 

Are you content with the specific provisions in the Bill, if not what changes 
would you like to see, to which part of the Bill and why?  

Whilst we broadly support the overall aims of the Bill we feel that there are two main 
areas of missed opportunity. In our preliminary comments we have already stated 
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our concerns over the lack of a clearer recognition of the main characterisitics of 
community anchor organisations.  

As we have stated in our previous responses to consultation on the Bill, we are also 
disappointed that the explicit link between community empowerment and community-
led regeneration has disappeared. We passionately believe that the two operate in 
tandem to deliver tangible results. This has been demonstrated time and time again 
through community-led physical and social regeneration initiatives in our 
neighbourhoods. 

Dr Kim McKee14 (2011) highlighted this success stating “the success of localised 
interventions is nonetheless dependent on engaging the community in regeneration, 
so initiatives can be sustainable and genuinely reflect the vision of residents.”  

As representative sector bodies both GWSF and the SFHA agree that the 
opportunity that this Bill afforded in terms of effectively making the links and 
establishing a frame-work between community empowerment and community-led 
regeneration may not be as obvious now as once was hoped.     

What are your views on the assessment of equal rights, impacts on island 
communities and sustainable development as set out in the Policy 
memorandum?  

We believe the assessment of equal rights, impacts on island communities and 
sustainable development as set out in the Policy memorandum is both reasonable 
and adequate. 

Further information 

The views we have expressed in this response reflect the community controlled 
housing movement perspective on the Community Empowerment (Scotland) Bill. We 
hope that they are of value to the Local Government and Regeneration Committee in 
its evidence gathering process. If the Committee wishes to follow up on any of the 
issues we have discussed we will be happy to provide further information. 

Supplementary written evidence from the Glasgow and West of Scotland 
Forum of Housing Associations 

Introduction 

The Glasgow and West of Scotland Forum of Housing Associations (GWSF) is the 
leading membership and campaigning body for local community-controlled housing 
associations and co-operatives (CCHAs) in the west of Scotland. The Forum 
represents 63 members who together own around 75,000 homes. As well as 
providing decent, affordable housing for nearly 75,000 households in west central 
Scotland CCHAs also deliver factoring services to around 13,000 owners in mixed 
tenure housing blocks. For almost forty years CCHAs have been at the vanguard of 
strategies which have helped to improve the environmental, social and economic 
well-being of their communities.  
                                             
14 Mckee, K. (2011) Glasgow and West of Scotland Forum of Housing Associations’ Response to the 
Scottish Government’s Regeneration Discussion Document: Building a Sustainable Future. 
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The Forum’s key objectives are: to promote the values and achievements of the 
community-controlled housing movement; and to make the case for housing and 
regeneration policies that support our members’ work in their communities. 

We welcome the opportunity to contribute to the Rural Affairs, Climate Change and 
Environment Committee’s call for written evidence on the Community Empowerment 
(Scotland) Bill. We also look forward to giving oral evidence at the Committee’s 
session on 3rd December.  

Our response has been developed by members of the Forum and reflects their 
experiences of working alongside local people in their communities for the past four 
decades. It draws upon our response to the Local Government and Regeneration 
Committee’s call for evidence on the Bill earlier this year and on our previous 
consultation responses to the Bill. 

The Role of Community Anchors 

The overall policy aims of the Bill in relation to community empowerment, including 
supporting subsidiarity and local decision making and taking an assets-based 
approach, echo the core values of the Community Controlled Housing Association 
Movement. Consequently, we are extremely happy to endorse them. 

Sir Harry Burns, Professor of Global Public Health at the University of Strathclyde 
(and formerly Chief Medical Officer for Scotland) wrote the foreword for our most 
recent publication15. In it he summed up the contribution that Community Controlled 
Housing Associations (governed by local people) have made, and indeed, continue 
to make in their local neighbourhoods. He said. 

“Local residents in CCHAs took control of local assets long before we all 
started talking about asset based approaches, The Christie Commission, co-
production and community empowerment. But there can be no doubt that they 
demonstrate the characteristics that we now aspire to in Scotland and have 
been doing this successfully since the early 1970s.” 

In the urban context in Scotland we strongly believe that true community 
empowerment can only be achieved as a result of action taking place at local level 
with local people leading, supported by trusted community anchor organisations. As 
the community controlled housing model demonstrates, when community 
empowerment happens in this way it leads to sustainable and enduring physical and 
social regeneration within communities. We are therefore delighted that the Bill 
highlights the important role of community anchor organisations, and community 
controlled housing associations specifically. 

However, as stated in our previous consultation responses, we believe that the Bill 
does not develop thinking about how to support the role of CCHAs and other equally 
important community anchors (e.g. Community Development Trusts). We would like 
to see the Scottish Government more clearly setting out the key characteristics of 
community anchors, and to use this as a platform for promoting innovative and 

                                             
15Glasgow & West of Scotland Forum of Housing Associations (November 2014) “Community 
Controlled Housing Associations – Still Transforming Local Communities”  
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collaborative approaches to public service planning and delivery in our most 
disadvantaged neighbourhoods. GWSF’s working definition of a community anchor 
is an organisation that: 

 Operates within a particular neighbourhood; 
 Has the interests of the community in that neighbourhood at the core of its 

purpose and activities; 
 Operates at a local level and is both trustworthy and stable; 
 Has a governance structure based on control by local residents and 

accountability to them. 

The potential savings to public sector budgets of the early prevention and 
intervention activities which Community Controlled Housing Associations, and other 
community anchors, are involved in are huge. Our model is based on real community 
empowerment which has stood the test of time over the last 40 years. Therefore, we 
believe that there is a real opportunity for the Bill to set out a framework that could 
progress this model. 

Community Empowerment 

We are pleased that the Bill highlights the fact that “community empowerment means 
different things for different communities.” As our members know from years of 
experience all communities are unique, and all are equipped with distinctive assets 
and often face distinctive obstacles. 

Subsequently, we believe that there is no ‘one size fits all’ approach to community 
empowerment. Different approaches will work in different communities and some 
aspects of the Bill will be more relevant for particular types of communities.  

Furthermore, some communities will be better equipped to take advantage of the 
provisions in the Bill since they are already farther down the road to empowerment 
and have more assets and skills at their disposal which will enable them to 
potentially benefit more. Consequently, an unintended outcome of the Bill might be 
increased inequalities between communities.   

Most of our members operate in the most deprived communities in Scotland – and 
the achievement of real community empowerment in these areas has been an 
enormous influence in increasing confidence and self-esteem for individuals and 
communities in these areas. 

We would like to have seen the Bill directly draw upon this experience and set out a 
coherent and explicit strategy for community capacity building with the community 
anchor model at its core. Although, we do welcome the Bill’s intention to ‘build on 
existing guidance and the experience of communities themselves in becoming more 
empowered, as well as those who have been working over the years to support 
communities.’ 

We welcome the Scottish Government’s establishment of the Community Capacity 
and Resilience Fund and we are pleased to be members of the stakeholder group 
who are considering how the fund will be most effectively delivered to support 
communities.  
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Community Regeneration 

As we have stated in our previous responses to consultation on the Bill, we are also 
disappointed that the explicit link between community empowerment and community-
led regeneration has disappeared. We passionately believe that the two operate in 
tandem to deliver tangible results. This has been demonstrated time and time again 
through community-led physical and social regeneration initiatives in our 
neighbourhoods. 

Dr Kim McKee16 (2011) highlighted this success stating “the success of localised 
interventions is nonetheless dependent on engaging the community in regeneration, 
so initiatives can be sustainable and genuinely reflect the vision of residents.”  

As representative sector bodies both GWSF and the SFHA agree that the 
opportunity that this Bill afforded in terms of effectively making the links and 
establishing a frame-work between community empowerment and community-led 
regeneration may not be as obvious now as once was hoped.     

Community Planning Partnerships 

In our members’ experience community planning has been (and is likely to continue 
to be) a mechanism for improving the way that public sector organisations work 
together to achieve agreed objectives.  It has generally operated at a local authority 
level, and we believe is likely to continue.  The current proposals do not challenge 
this ‘top down’ view of community planning.      

There has been a serious disconnect between the (valid) objective of public sector 
organisations agreeing common and shared outcomes and the need to effectively 
engage communities in the decisions that affect them. 

The most effective community engagement takes place at a neighbourhood level or 
within particular communities of interest.  So there is currently a serious mismatch 
between the scale of community planning and the scale at which community 
engagement is likely to be effective. 

Community planning partners have (on occasion) tried to bridge this gap by 
encouraging community activists rooted in particular geographic or thematic 
communities to ‘represent’ the community at a local authority wide level.  This has 
led to frustration (on both sides) and to community engagement in community 
planning being ineffective.  

In our view, there is a real need to redesign community planning from a 
neighbourhood level up, to allow effective community engagement and 
empowerment.  This would make sure that the outcomes for community planning 
were directly relevant to the communities which were affected and that there was a 
direct interest in the planning, resourcing and integration of services.  We see no 
way that this can be achieved at a local authority wide level. 

                                             
16 Mckee, K. (2011) Glasgow and West of Scotland Forum of Housing Associations’ Response to the 
Scottish Government’s Regeneration Discussion Document: Building a Sustainable Future. 
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We believe that community anchor organisations (suitably supported by resources 
from community planning partners) should have a key role in co-ordinating 
community planning at a sub-local authority level.  This approach is being 
encouraged in Glasgow where New Gorbals Housing Association has been 
spearheading the new Thriving Place approach outlined in the Glasgow SOA, and 
Govanhill Housing Association has hosted the Hub – an operational joint tasking 
approach across all the main agencies operating in the area. 

Further information 

The views we have expressed in this response reflect the community controlled 
housing movement perspective on the Community Empowerment (Scotland) Bill. We 
hope that they are of value to the Rural Affairs, climate Change and Environment 
Committee in its evidence gathering process. If the Committee wishes to follow up 
on any of the issues we have discussed we will be happy to provide further 
information.  
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